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IRAN’S CLAIM TO THE SOVEREIGNTY OF BAHRAYN 


By KHApDpDURI 


School of Advanced International Studies, The Johns Hopkins University, 
Washington, D. C. 


I. INTRODUCTION 


The Oil Nationalization Act passed unanimously by both houses of the 
Iranian Parliament in March, 1951, raised once more the long-standing 
issue of Iran’s claim to sovereignty over Bahrayn. The Iranian extremists, 
from both the left-wing Tudeh Party and the right-wing Fida’iyan Islam 
group, at first criticized Parliament for its silence about the oil of Bahrayn 
but, when the law for the expropriation of the Anglo-Iranian Company was 
enacted in April, they demanded that these laws should in like manner be 
applied to the Bahrayn Petroleum Company, jointly owned by the Stand- 
ard Oil Company of California and the Texas Company, on the grounds 
that the Bahrayn Islands form a part of Iranian territory. 

The question of Iran’s claim to jurisdiction over the oil of Bahrayn was 
first raised when the Shaykh of Bahrayn granted a concession to a British 
company in 1930. The Iranian Government sent a note of protest to the 
British Government on July 23, 1930, denying the right of the Shaykh of 
Bahrayn to grant a concession for exploiting the oil resources of these is- 
lands without Iran’s approval, on the grounds that ‘‘the Bahrayn Islands 
form an integral part of Persia [Iran], and that Persia possesses incontest- 
able rights of sovereignty over those islands. .. .’’! This protest was fol- 
lowed by another to the United States Government on May 22, 1934,2 when 
an oil concession was granted by the Shaykh to the Standard Oil Company 
of California. The note stated: 


According to information recently received by the Imperial Govern- 
ment [of Iran], a concession to exploit Bahrein oil has just been ob- 
tained by the Standard Oil Company of California, which has begun 
operations and has already extracted large quantities of oil. 

I have the honour to draw your serious attention to the above and to 
inform you that the concession in question or any other concession 
acquired by the Standard Oil Company or any other company whatso- 
ever—having been obtained, not from the Persian Government, whose 
rights of sovereignty over the Bahrein Islands are incontestable, but 
from legally incompetent authorities who have no right to grant such 
concessions—is regarded as null and void. My Government strongly 


1 For text of the note, see League of Nations Official Journal, September, 1930, p. 1083. 
*Ibid., August, 1934, p. 969. 
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protests against this concession and considers itself at liberty to claim 
and demand the restitution of any profit that may accrue from such 
concessions, as well as compensation for any damage that may result 


therefrom. .. 


In view of the fact that Iran’s claim to sovereignty over Bahrayn had 
been reiterated in the past on several occasions, it is likely that such a claim 
might be put forth again under favorable circumstances. After the second 
World War the issue was revived by Prime Minister Qawam as-Sultanah in 
1946. He announced that all oil produced in Bahrayn and shipped to the 
Iranian mainland would be taxed at the same rate as that produced by the 
Anglo-Iranian Oil Company. If Iran’s claim to the sovereignty of Bah- 
rayn is valid, the Oil Nationalization Act, unless it specifically excludes 
Bahrayn or unless the Act by its terms applies only to the Anglo-Iranian 
Oil Company, must ipso jure apply to the Bahrayn Petroleum Company. 
While such claims have often been disregarded, they might assume a certain 
seriousness should the Tudeh Party seize power and, supported or inspired 
by Russia, seek excuses for intervention in the Persian Gulf by raising the 
question of Iran’s claim to sovereignty over Bahrayn. 

Before turning to a discussion of the validity of Iran’s claim, a word on 
the geography of the Bahrayn Islands might be useful. The term ‘‘ Bah- 
rayn’’ (which means the ‘‘two seas’’) was originally applied to the conti- 
nental coast of Arabia (al-Hasa), the peninsula of Qatar, and the group 
of islands which separate the bay between Hasa and Qatar into the ‘‘two 
seas.’’ But this term came to be applied only to those islands which form 
the ‘‘two seas.’’ The Bahrayn Islands are an archipelago of coral forma- 
tion (except perhaps the rocky hills in the center of the largest island) 
which includes Bahrayn, the largest (it is 27 miles long by 10 wide), Mu- 
harraq (second in size, five miles in length, and situated to the north of 
Bahrayn), Sitrah, Umm Na’san and a number of smaller islands. This 
archipelago was famous for its pearl fisheries from antiquity and more re- 
cently for the oil resources which have been discovered since the first World 
War. Its strategic value may assume an increasing importance should 
Communism penetrate southward towards Iran, Iraq, and the Persian 


Gulf.* 


3 The British Government had already objected to the grant of oil concessions to other 
Powers, but the United States State Department, pressing for equal opportunities for 
American interests, secured British agreement to the participation of American inter- 
ests in the oil of Bahrayn. For an exchange of notes on this matter see Papers Relating 
to the Foreign Relations of the United States, 1929, Vol. III (Washington: Government 
Printing Office, 1944), pp. 80-82. 

4 For the geography of the Bahrayn Islands, see J. Theodore Bent, ‘‘The Bahrayn Is- 
lands in the Persian Gulf,’’ Proceedings of the Royal Geographical Society, Vol. XII 
(January, 1890), pp. 1-19; Captain A. W. Stiffe, ‘‘ Ancient Trading Centers of the 
Persian Gulf, VII: Bahrein,’’ The Geographical Journal, Vol. XVIII (September, 1901), 
pp. 291-294; Maynard Owen Williams, ‘‘Bahrein: Port of Pearls and Petroleum,’’ The 
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II. THe CONTROVERSY BETWEEN IRAN AND GREAT BRITAIN OVER BAHRAYN 


For over a century, from the time when Great Britain entered into treaty 
relations with the Shaykh of Bahrayn, Iran let pass no opportunity to 
make representations against the establishment of direct relations with the 
Shaykh by any foreign Power or to assert its own sovereignty over these 
islands. Probably the most important recent protest which Iran made was 
the one which it sent to the League of Nations, under Article 10 of the 
League Covenant, on the occasion of the signing of a treaty between King 
Ibn Saud and Great Britain on May 20, 1927.5 Article 6 of this treaty ® 
stated : 

His Majesty the King of the Hejaz and Nejd and its Dependencies 
undertakes to maintain friendly and peaceful relations with the terri- 
tories of Kuwait and Bahrain, and with the Sheikhs of Qatar and the 


Oman Coast, who are in special treaty relations with His Britannic 
Majesty’s Government. 


This treaty caused a sharp note of protest to be sent by the Iranian Gov- 
ernment to Great Britain on November 22, 1927,’ in which it was stated: 
The Persian Government . . . protests emphatically against the part 
of the Treaty referred to, and looks to the British Government to take 
steps without delay to nullify its effects. 
A copy of this note was communicated to the Secretary General of the 
League of Nations on November 23 with a covering letter ® stating: 


This protest is communicated to you for the information of the States 
Members of the League of Nations, all of which are bound by the 
Covenant and, in particular, by Article 10, which guarantees the ter- 
ritorial integrity of each of them. 


To this note Sir Austen Chamberlain, the British Foreign Secretary, 
replied on January 18, 1928, denying that ‘‘any valid grounds’’ exist upon 
which Iran could claim sovereignty over Bahrayn.® This reply elicited an- 
other note from the Iranian Government, dated August 2, 1928, in which 
the Iranian viewpoint was emphatically reiterated; but to this Sir Austen 


National Geographic Magazine, Vol. LXXXIX (February, 1946), pp. 195-210; Abbas 
Faroughy, The Bahrein Islands (New York, 1951); J. Oestrup, ‘‘Al-Bahrain,’’ Encyclo- 
pedia of Islam, Vol. I, pp. 584-585. 

5 This treaty, known as the Treaty of Jidda, was based on an earlier similar treaty 
signed by Ibn Saud and Britain on Dee. 26, 1915, but the earlier treaty did not elicit a 
protest from Iran. 

6 British Parliamentary Paper (1927), Cmd. 2951. See also A. J. Toynbee, Survey of 
International Affairs, 1928 (London, 1929), Appendix I, pp. 439-440. 

™ League of Nations Official Journal, May, 1928, p. 605. 

8 Ibid. 

®A copy of this letter was sent to the Secretary General of the League of Nations on 
Feb. 25, 1928, for communication to Member States of the League of Nations for in- 
formation. 
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replied in a detailed note of February 18, 1929, in which the juridical and 
historical arguments of the Iranian Government were challenged. This 
controversy occurred at a time when the British and Iranian Governments 
were already in conflict over a number of other problems, such as the dis- 
pute over Shatt al-Arab with Iraq,’® Iran’s relations with the Shaykh of 
Muhammarah, and Iran’s desire to secure the abrogation of the Capitula- 
tions.1!_ Some of these problems were later settled by negotiations; but for 
the conflict over Bahrayn, which for a century had been the subject of con- 
troversial discussion, no conclusive settlement was expected. 

The argument of the Iranian Government in its notes of November 22, 
1927, and August 2, 1928,!* was based in the main on Iran’s historical con- 
nections with, and an alleged recognition by Britain of its possession of, the 
islands. Iran claimed that the islands had ‘‘uninterruptedly’’ formed 
part of its territory, except during the Portuguese occupation from 1507 
to 1622, and that their Shaykhs, since the expulsion of the Portuguese, ‘‘have 
always recognized Persian sovereignty.’’ This historical claim, to which 
Iran attached great importance in its controversy with the British Govern- 
ment, will be briefly analyzed in the next section.** 

Apart from its historical claims, Iran declared that the British Govern- 
ment had recognized in the past its sovereignty over Bahrayn. This alleged 
recognition seems to have been implicit, as indicated in the Iranian note, 
rather than explicit. The note of August 2, 1928, cited two documents in 
support of this contention. 

The first was an agreement signed on August 30, 1822, between Captain 
William Bruce, representing the British Government, and the Prince-Gov- 
ernor of Shiraz, representing Iran. Though this agreement was at once 
repudiated by both governments on the ground that the two negotiators had 
signed it without prior authorization, it was regarded by the Iranian Gov- 


ernment as an evidence of its possession of Bahrayn. ‘‘The historical 
truth,’’ stated the Iranian note of August 2, 1928, ‘‘which plainly emerges 
from this agreement is the assertion and confirmation by Captain Bruce of 
the fact that the Islands of Bahrein then formed part of the Persian prov- 


‘fan ex- 


ince of Fars.’’ Captain Bruce, added the Iranian note, was in 
cellent position to know the facts,’’ as they were then known. While 
Captain Bruce might have been ill informed about the reality of Iran’s 
connections with Bahrayn—a possibility which was entirely overlooked by 
the Iranian Government when it asserted, without giving any evidence, that 


Captain Bruce was in a position ‘‘to know the facts’’—he seemed to have 


10 See Majid Khadduri, Independent Iraq (London, 1951), pp. 240-246. 

11 A. J. Toynbee, Survey of International Affairs, 1925 (London, 1927), Vol. I, pp. 
539-543 ; ibid., 1934 (London, 1935), p. 223. 

12 For texts of these two notes, see League of Nations Official Journal, May, 1928, p. 
605; ibid., September, 1928, pp. 1360-1363. 13 See section 3, below. 
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had no authority to negotiate such an agreement, since it was promptly re- 
pudiated by the British Government. 

The second document consisted of an exchange of correspondence between 
Lord Clarendon and Persia on the questions of piracy and slave trade in 
the Persian Gulf. In reply to Persia’s assertion of its sovereignty over 
Bahrayn, Lord Clarendon stated on April 29, 1869, that: 


The British Government readily admit that the Government of the 
Shah has protested against the Persian right of sovereignty over Bah- 
rein being ignored by the British authorities, and they have given due 
consideration to that protest. 

Not only was this passage construed to constitute recognition, but also 
another, cited from the same letter (with regard to piracy in the Persian 
Gulf), in which Great Britain conceded certain Persian rights in policing 
the Gulf. Lord Clarendon stated: 


If the Persian Government are prepared to keep a sufficient force 
in the Gulf for these purposes, this country would be relieved of a 
troublesome and costly duty, but if the Shah is not prepared to under- 
take these duties, Her Majesty’s Government cannot suppose His 
Majesty would wish that in those waters disorder and crimes should 
be encouraged by impunity. 


If Persia had then been able to police the Gulf, the Iranian note con- 
cluded, then the British Government would have considered itself relieved 
from its ‘‘duty’’ and would have withdrawn, leaving Persia to carry out 
these duties. If the ‘‘duty’’ of policing the Persian Gulf had actually de- 
volved upon Persia, in case Britain decided to withdraw from the Gulf, it 
does not follow, as the Iranian Government concluded, that the action would 
have constituted British recognition of Iran’s sovereignty over Bahrayn. 
The Iranian Government failed to see that the right to police the Gulf 
(which was conceded by Britain) would not necessarily constitute recogni- 
tion of its sovereignty over Bahrayn. Nevertheless, the Iranian Govern- 
ment contends that Britain had recognized Iran’s sovereignty in the past 
and that there is no ‘‘ justification of its refusal [now] to recognize Persian 
sovereignty over Bahrein.”’ 

It follows accordingly, from the Iranian standpoint, that the Shaykhs of 
Bahrayn have merely exceeded their power by entering ‘‘into direct rela- 
tions with a foreign State without the express authorization of the central 
Government,’’ and, therefore, their action lacks ‘‘juridical value in inter- 
national law.’’ 

In his reply to this argument Sir Austen Chamberlain, Secretary of State 
for Foreign Affairs, sent two notes to the Iranian Government dated Feb- 
Tuary 25, 1928, and February 18, 1929, in which not only the Iranian his- 
torical claim was questioned but the contention that the British Govern- 
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ment had recognized its sovereignty over Bahrayn was also challenged.“ 

Tran’s claim that the British Government had ever recognized its sover- 
eignty over Bahrayn was emphatically denied by Sir Austen Chamberlain. 
For ever since the year 1820, when Great Britain entered into treaty rela- 
tions with the Shaykh of Bahrayn, it had acted on the assumption that the 
Shaykh was an independent ruler. When Captain Bruce, accordingly, 
negotiated the agreement of 1822 with the Governor of Shiraz, the agree- 
ment was promptly repudiated and Captain Bruce was recalled. ‘‘The 
main reason recorded for his recall,’’ stated Sir Austen, ‘‘and for the 
prompt disavowal of this tentative agreement is that ‘it acknowledges the 
King of Persia’s title to Bahrein, of which there is not the least proof.’ ”’ 
Further, this agreement was also repudiated by the Shah of Persia who 
‘‘expressed his displeasure that the Prince of Shiraz should have entered 
into any arrangements with the British Government without his knowledge 
or instructions.’’ Since the Bruce agreement was repudiated by both Bri- 
tain and Persia, it could hardly be cited as evidence of recognition by 
either party.’® 

With regard to Lord Clarendon’s note of April 29, 1869, to which the 
Iranian Government attached greater importance, Sir Austen stated that 
the Iranian Government was ‘‘under a complete misunderstanding’’ in its 
interpretation of this note as meaning that ‘‘any recognition’’ of the Per- 
sian claims to sovereignty in Bahrein ‘‘was at that time intended.”’ 

The full text of the Clarendon note, however, was never published, which 
makes it indeed difficult to discover what Lord Clarendon’s precise position 
was. But even if we analyze the meaning of the quotation apart from its 
context, it would seem that the British Government merely stated that the 
Iranian protest was duly considered.*** Due consideration of the protest 

could hardly be regarded as an admission that the claim was legally valid. 
As Sir Austen Chamberlain rightly stated in his note of January 18, 1928: 


. . . the whole tenor of the note should have made it clear that Her 
Majesty’s Government maintained their right to enter into direct treaty 
relations with the Sheikhs of Bahrein as independent rulers; and 
while, at the same time, it indicated that Her Majesty’s Government 
would gladly transfer to Persia, if she were able and willing to perform 
them, certain duties in the Persian Gulf towards the performance of 


14 For the text of the Chamberlain notes, see League of Nations Official Journal, May, 
1928, pp. 605-606; ibid., May, 1929, pp. 790-793. 

15 The Bruce agreement, it seems, had been cited by the Iranian Government in a num- 
ber of former exchanges of letters, such as those of 1906 and 1907, but the British Gov- 
ernment had invariably stated that the Bruce agreement under no circumstances implied 
recognition, since it was promptly repudiated by both parties. See League of Nations 
Official Journal, May, 1928, p. 607. 

15a This conclusion has been confirmed by an examination of the full text of the cor- 
respondence, which was made available to the writer by the British Foreign Office after 
this article went to press. 
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which the treaty relations in question contributed, and offered, in view 
of the friendly feelings entertained by Her Majesty’s Government to 
be informed beforehand, when practicable, of any measure of coercion 
which the conduct of the Sheikhs might have rendered necessary, it is 
evident that no recognition of the validity of the Persian protest, or of 
the Persian claim to suzerainty, was thereby intended or implied.® 
Probably greater emphasis is laid in the Iranian note on the general prin- 
ciples of international law which are invoked in its various sections. The 
general rule is stated at the beginning of the note as follows: 


A territory belonging to a sovereign State cannot be lawfully de- 
tached so long as the right of ownership has not been transferred by 
this State to another State in virtue of an official act, in this case a 
treaty, or so long as its annexation by another State or its independ- 
ence have not been officially recognized by the lawful owner of the 
territory. 


Since the Iranian Government has never transferred or renounced its 
sovereignty over Bahrayn nor recognized its annexation by another state, 
it must therefore, according to the Iranian note, belong to Iran. Interna- 
tional practice, however, could hardly support this rule, and its validity 
would actually permit any state to advance a claim to territory on the 
ground that its loss in the past had not been confirmed by an express ap- 
proval of the owner. The effective establishment of the independence of a 
territory seems to supersede any previous connections. If the recognition 
of such independence was given by the Powers, even if the owner was not 
among them, the territory would be regarded as an independent sovereign 
state. 

An Iranian writer, Mr. Malek Esmaili, in defending the claim of his 
country to sovereignty over Bahrayn,” cited the Clipperton Island ease,'* 
submitted by France and Mexico to the arbitration of the King of Italy in 
1909, to prove his case. The following quotation from the arbitral award 
is given as pertinent: 

There is no reason to suppose that France has subsequently lost her 
right by derelictio, since she never had the animus of abandoning the 
island, and the fact that she has not exercised her authority there in a 


positive manner does not imply the forfeiture of an acquisition already 
definitively perfected. 


Mr. Esmaili’s case is weakened by the fact that Clipperton Island was 
an uninhabited territory. Further, Mexico failed to prove any actual ex- 
ercise of sovereignty over it after it was discovered by France in 1858. Thus 
it was decided that the island must belong to France, since in the uninhab- 


16 Ibid., p. 606. 

17M. Malek Esmaili, Le golfe persique et les iles de Bahrein (Paris, 1936), pp. 200- 
204, 

18 See translation of the arbitral award in this JouRNAL, Vol. 26 (1932), pp. 390-394. 
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ited character of the island ‘‘occupation’’ need not necessarily be more 
than the mere announcement of an intention to take possession and the con- 
tinuous assertion of title. 

In an inhabited territory such as the Bahrayn Islands the mere asser- 
tion of title by Iran could hardly be regarded as sufficient, if she failed to 
establish in the territory an organization capable of making its laws re- 
spected. For this reason, accordingly, the Bahrayn case would be analogous 
to the Palmas, rather than the Clipperton, case, in which the principle of 
‘‘eontinuous and peaceful display of the functions of State’? was deemed 
necessary to determine the title to a territory. ‘‘Territorial sovereignty,”’ 
stated the Permanent Court of Arbitration in the Palmas award,*® ‘‘involves 
the exclusive right to display the activities of a State’’ and that ‘‘ without 
manifesting its territorial sovereignty in a manner corresponding to cir- 
cumstances, the State cannot fulfill this duty.”? The same principle was 
asserted in the Eastern Greenland case *° in which the Permanent Court of 
International Justice endorsed, in 1933, the principle of ‘‘the peaceful and 
continuous display of State authority’’ which the Permanent Court of 
Arbitration applied in 1928 in the Palmas Island decision. 

The Iranian claim, lacking any valid legal ground, seems to depend, in 
the last analysis, merely on Iran’s historical connections with the islands 
which have often been reiterated in its notes to the British Government. 
How significant this historical claim may be and whether it could confer 
title to sovereignty calls for a brief consideration. 


III. IRAN’s Historicau CLAIM 


The early history of Bahrayn is obscure, but the islands have been in- 
habited from a very early time on account of the pearl fisheries. They wit- 
nessed a number of conquerors from the time of the Babylonians in antiquity 
to the proclamation of British protection in the nineteenth century. 

The Persians seem to have dominated the islands before the rise of Islam 
in the seventh century of the Christian era, but even before this time the 
Arabs had already migrated into the Persian Gulf coasts and settled in 
Bahrayn. The rise of Islam afforded a fresh opportunity for the Arabs to 
gain more permanent and complete control of the islands which lasted from 
the seventh to the opening of the sixteenth century.*1. From Arab rule the 
islands passed into the hands of the Portuguese at the opening of the six- 


19 Publication of the International Bureau of the Permanent Court of Arbitration 
(1928), reprinted in Scott, Hague Court Reports (second series), p. 84; also in this 
JOURNAL, Vol. 22 (1928), p. 867. 
20 Publications of the Permanent Court of International Justice, Series A/B, No. 53. 
21 Tabari, Tarikh al-Rusul wa al-Muluk (ed. M. J. de Goeje, Leiden, 1879-1901), Series 
I, Vols. 1, 2, 3, 4, pp. 213, 745-747, 1630, 1952-1953. 
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teenth century.?” The Portuguese rule, which lasted about a century, came 
to an end as a result of their waning power in the Persian Gulf, when Por- 
tugal was annexed by Spain, and diverted the Portuguese forces from the 
East to be used in Europe. These favoring circumstances permitted the 
Persians to revive their interests in the Persian Gulf. 

But Persian intervention in the affairs of Bahrayn, we are told by Arab 
historians, was prompted by internal conflict between the two rival Islamic 
sects.22 For long the tribal chiefs of the two main Sunni and Shi’i sects 
of Bahrayn—a sectarian quarrel which wrought havoc in the Islamic coun- 
tries—sought outside help against each other. Just as the Ottoman Empire 
had become the center of Sunni power, so Persia was looked upon by the 
Shi’i world as the defender of Shi’i rights.2* During the reign of Shah 
Abbas (1587-1629), a great protagonist of the Shi’i cause, power in Bah- 
rayn was then in the hands of a Sunni chief. The Shi’is appealed to Persia, 
and the Shah, assisted by the British, who were then pursuing the Portu- 
guese, expelled the remaining Portuguese forces from Bahrayn and Hormuz 
in 1622. 

From 1622 the Bahrayn Islands remained predominantly under Persian 
domination until 1783; but even during this period Persian rule was not 
an uninterrupted one, for the islands became the target of attack by neigh- 
boring rulers. In 1717 and 1720 the Arab chiefs of Muscat twice attacked 
the islands and wrested them from Persia; and it was not until 1737 that 
the islands were restored to Persian rule under the able command of Nadir 
Shah. Persian rule, however, remained unstable, for Nadir Shah’s imme- 
diate successors became involved in a contest of supremacy over the islands 
with the chiefs of the Utubi tribes, who were then ruling the coast of Arabia 
across the bay from Bahrayn. The Utubis came originally from Najd and 
settled in Kuwayt, but later, with the help of the chiefs of al-Sabah tribe, 
rulers of Kuwayt, moved to al-Hasa and established themselves at Zubara, a 
town situated in the peninsula of Qatar opposite to the Bahrayn Islands. 

In 1783 Shaykh Ahmad al-Khalifa, then chief of the Utubi tribes and 
ruler of Zubara, attacked Bahrayn and annexed it to his territory; but 
when Zubara was overrun by the Wahhabi forces a few years later, the 
Khalifa chiefs moved their seat of government to Bahrayn, abandoning 
their Arabian dominion. 

While Bahrayn was freed from Persian rule, it never ceased to be the 
bone of contention among neighboring rulers, such as the Sultans of Muscat 


22 Oestrup gives the date 1507 as the beginning of Portuguese rule (The Encyclopedia 
of Islam, Vol. I, p. 585) which seems to be the source of the date given in the Iranian 
note of Aug. 2, 1928 (League of Nations Official Journal, September, 1928, p. 1361). 

23 Al-Nabhani, Tarikh al-Bahrayn (Cairo, 1924); Amin Rihani, Muluk al-Arab (Beirut, 
1929, 2nd ed.), Vol. II, Chs. 5-6. 

24 For a discussion of this schism in the Islamic society of the sixteenth century, see 
A. J. Toynbee, A Study of History (London, 1934), Vol. I, pp. 346-402. 
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and the Wahhabi Amirs. It was partly owing to this threat of neighboring 
rulers, but mainly to internal feud among members of the Khalifa family 
(chiefs of the Utubi tribes) that Great Britain found ample reasons for 
intervention. 

In 1820, when Great Britain had already made her appearance on the 
scene in the Persian Gulf, the chiefs of Bahrayn sought British support for 
security from outside attack as well as for internal stability. This coincided 
with Britain’s interests in the security of her trade relations and in the sup- 
pression of piracy and the slave trade in the Persian Gulf. It was in pur- 
suance of this objective that Britain signed the first of a series of treaties 
with the Shaykhs of Bahrayn without encroaching upon their independ- 
ence; but these treaties resulted later in the gradual change of the islands 
from independent to dependent status. 

The foregoing brief sketch shows that Bahrayn, during its long and 
checkered history, was able to maintain a large measure of internal inde- 
pendence even when it had fallen under foreign control. Apart from its 
uncertain status in antiquity, which is hardly necessary to determine for 
our purpose, the islands passed under Arab rule at the opening of the sev- 
enth century and remained, either as an integral part of the Arab Empire 
or as a semi-independent entity, until the sixteenth century. Arab rule, 
accordingly, may be said to have lasted for more than eight centuries. The 
Portuguese rule roughly lasted for a century (circa 1507 to 1622), and the 
Persian rule (1622-1783) for a little over one and a half century. From 
a purely historical standpoint, the Persian period has left no special impact 
on the inhabitants of the islands, whether racial or cultural, which would 
distinguish it from other periods. Contrary to the Iranian contention (as 
stated in its note of August 2, 1928), the inhabitants of the islands have 
either originally migrated from Arabia or have been Arabicized under long 
Arab rule. They speak the Arabic language, though many of them speak 
Persian too, and their manners and customs are Arabian. Finally, they 
have been ruled since 1783 by their own Arab chiefs, even though they 
acknowledged British protection—a period which lasted longer than that 
of Persian rule. Iran’s historical claim, based on a very limited past at- 
tachment, seems to carry with it the air of propaganda; it could hardly 


challenge Arab historical claims. 


IV. British PROTECTION 


From the time when Napoleon invaded Egypt in 1798 a period of Anglo- 
French rivalry for the domination of Eastern waters began, and the Per- 
sian Gulf was but one portion of the field in which the struggle was fought 
out. When Napoleon had been eliminated, the Eastern waters, including 
the Persian Gulf, became an undisputed field of British influence and com- 
merce. Britain began to prepare the way by combatting piracy and the 
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slave trade, and she signed treaties with Persian Gulf chiefs by virtue of 
which, within a few years, she virtually became the paramount Power in 
the Gulf area. In a speech given to Persian Gulf chiefs on November 21, 
1903,?° Lord Curzon, in a state visit to this area, summed up the objectives 
of British policy and achievements during the nineteenth century as follows: 


Sometimes I think that the record of the past is in danger of being 
forgotten, and there are persons who ask—Why should Great Britain 
continue to exercise these powers? The history of your States and of 
your families, and the present condition of the Gulf, are the answer. 
We were here before any other Power, in modern times, had shown its 
face in these waters. We found strife and we have created order. It 
was our commerce as well as your security that was threatened and 
called for protection. . . . We saved you from extinction at the hands 
of your neighbors. We opened these seas to the ships of all nations, 
and enabled their flags to fly in peace. We have not seized or held 
your territory. We have not destroyed your independence, but have 
preserved it. . . . The peace of these waters must still be maintained; 
your independence will continue to be upheld; and the influence of the 
British Government must remain supreme. 


A General Treaty for the Pacification of the Persian Gulf, the first of a 
series which Britain negotiated with the Gulf chiefs, was signed on January 
8, 1820.2° The treaty provided that: ‘‘There shall be a cessation of plunder 
and piracy by land and sea on the part of the Arabs, who are parties to 
this contract, for ever’’ | Article 1] ; and that: 


If any individual of the people of the Arabs contracting shall attack 
any that pass by land or sea of any nation whatsoever, in the way of 
plunder and piracy and not of acknowledged war, he shall be accounted 
an enemy of all mankind and shall be held to have forfeited both life 
and goods. An acknowledged war is that which is proclaimed, avowed, 
and ordered by government against government; and the killing of 
men and taking of goods without proclamation, avowal, and the order 
of a government, is plunder and piracy [Article 2]. 


? 


Article 4 required the Arab chiefs ‘‘not to fight with each other’’ and 
to maintain peace with the British Government; Article 9 prohibited slave 
trade and prevented the Arabs from carrying slaves in their vessels. 

While this general treaty was jointly signed by the Arab Gulf chiefs, 
bilateral agreements were signed for its implementation in each of the 


chiefs’ territories. With regard to Bahrayn, its agreement (February 15, 
1820) provided: 


That the Sheikhs shall not permit from henceforth, in Bahrein or its 
dependencies, the sale of any commodities which have been procured by 
means of plunder and piracy, nor allow their people to sell anything 


25 Cited by A. T. Wilson, The Persian Gulf (Oxford, 1928), p. 192. 
26 See text of the treaty in C. U. Aitchison, A Collection of Treaties, Engagements and 
Sanads (Delhi, 1933), Vol. XI, pp. 245-247. 
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of any kind whatsoever to such persons as may be engaged in the prac- 
tice of plunder and piracy; and if any of their people shall act con- 
trary hereto, it shall be equivalent to an act of piracy on the part of 
such individuals [Article 1].*7 


Article 2 required the delivery of all Indian prisoners in Bahrayn and 
Article 3, the final article, states the adhesion of the Shaykh to the General 
Pacification Treaty. 

It is to be noted that there is nothing in this agreement, nor in the Gen- 
eral Pacification Treaty, which infringed on the powers or the independ- 
ence of the Shaykh of Bahrayn. Britain readily recognized the Shaykh as 
an independent ruler. When, accordingly, the commander of the Egyptian 
forces had overrun the interior of Najd in the course of his wars with the 
Wabhabis, and announced his intention of taking Bahrayn as part of 
Najd, he was informed that the British Government could not admit any 
claim of Egypt to Bahrayn. The British Government, it will be recalled, 
declined to recognize similar claims advanced by Persia on various occasions 
during the nineteenth century. The Ottoman authorities made overtures 
to the Shaykh of Bahrayn with the object of obtaining his recognition of 
the supremacy of the Porte. ‘‘The ministers of the Sultan,’’ said Aitchison, 
‘‘were informed that, as the British Government had had treaty relations 
with Bahrain as an independent power, they could not acknowledge or ac- 
quiesce in any arrangement for placing the island under the sovereignty or 
protection of the Porte.’’ °° 

Rivalry among the members of the Khalifa family during the latter half 
of the nineteenth century was, perhaps, the principal reason which prompted 
Great Britain to sign further treaties with the Shaykhs of Bahrayn, with 
the consequential British encroachment on their independence, lest the 
Shaykhs should permit other Powers to control the islands. Jealousy 
among the chiefs, which prompted Britain to expel the ruler of Bahrayn 
in 1859, invited both Turkey and Persia to exploit this rivalry to their ad- 
vantage. The Shaykhs began to play one Power off against another, and 
one of them, Shaykh Muhammad Khalifa, claimed the protection of both 
Turkey and Persia. The Persian flag was hoisted on the arrival of an 
agent of Persia, only to be pulled down and replaced by the Turkish flag 
on the arrival of the Turkish agent. 

Great Britain made representations to both Turkey and Persia, which 
resulted in the disappearance of their agents, and the Shaykh’s activities 
regarding his relations with his neighbors, as well as his powers regarding 
making war, piracy and the slave trade were restricted by the signing of a 
treaty in which a promise of British protection from foreign aggression 
was given. This treaty (signed on May 31, 1861), while it stated that the 


27 Ibid., p. 233. 28 Aitchison, op. cit., Vol. XI, p. 191. 
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‘ 


Shaykh was recognized as an ‘‘independent ruler,’’ virtually reduced the 
islands to the status of a protectorate. The treaty *° stated: 


I [the Shaykh] agree to abstain from all maritime aggressions of 
every description, from the prosecution of war, piracy, and slavery by 
sea, so long as I receive the support of the British Government in the 
maintenance of the security of my own possessions against similar ag- 
gressions directed against them by the chiefs and tribes of this Gulf 
| Article 2]. 


And it also provided that: 


In order that the above engagements may be fulfilled I [the Shaykh] 
agree to make known all aggressions and depredations which may be 
designed, or have place at sea, against myself, territories, or subjects, 
as early as possible to the British Resident in the Persian Gulf, as the 
arbitrator in such cases, promising that no act of aggression or retalia- 
tion shall be committed at sea by Bahrein or in the name of Bahrein, 
by myself or others under me, on other tribes, without his consent or 
that of the British Government, if it should be necessary to procure 


In 1867 Shaykh Muhammad was involved in a struggle with the Chief of 
Qatar, the peninsular coast of Arabia, and with one of the rival chiefs of 
his family, supported by the Persian Government. Britain, while it tried 
to restrain the Shaykh from his aggressive designs on Qatar, defended Bah- 
rayn’s independence against Persia.°® Thereupon Shaykh Muhammad was 
deposed by Britain and his brother, Ali ibn Khalifa, signed an agreement 
in which he accepted to abstain from aggression and to appeal to the British 
Resident as arbitrator in any quarrel with his neighbors.*? 

During the latter part of the nineteenth century the Ottoman authorities 
in Arabia and Iraq made attempts to extend their influence to Bahrayn; but 
both Britain and the Shaykh of Bahrayn protested to the Ottoman Porte 
that Bahrayn was an independent country. In 1880 the ruler of Bahrayn, 
Shaykh Isa ibn Ali al-Khalifa, signed an agreement with Great Britain in 
which he agreed to abstain from entering into negotiations or making treaties 
with any foreign Power without her consent. The agreement, dated Decem- 
ber 22, 1880,°* consisting of a single article, stated: 

I, Isa Ibn Ali Al-Khalifeh, Chief of Bahrein, hereby bind myself and 
successors in the Government of Bahrein to the British Government 
to abstain from entering into negotiations or making treaties of any 
sort with any State or Government other than the British without the 


consent of the said British Government, and to refuse permission to any 
other Government than the British to establish diplomatic or consular 


29 Ibid., pp. 234-236. 

30 Major General Sir Henry Rawlinson, England and Russia in the East (London, 
1875), pp. 109-111; Aitchison, op. cit., p. 192. 

31 Text in Aitchison, op. cit., pp. 236-237. 32 Ibid., p. 237. 
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agencies or coaling depots in our territory, unless with the consent of 
the British Government. .. . 


In 1892 this agreement was supplemented by another in which Shaykh 
Isa reluctantly accepted further limitations upon his powers. The text of 
the agreement of March 13, 1892,°* is as follows: 


1. That I [Shaykh Isa] will on no account enter into any agreement 
or correspondence with any Power other than the British Government. 

2. That without the assent of the British Government, I will not con- 
sent to the residence within my territory of the agent of any other 
Government. 

3. That I will on no account accede, sell, mortgage or otherwise give 
for occupation any part of my territory save to the British Government. 


These two agreements seem to have placed the Bahrayn Islands under 
British protection by the Shaykh’s acceptance of British advice in the con- 
duct of foreign relations. When, in the following year, the Ottoman Porte 
claimed that the people of Bahrayn were regarded as Ottoman subjects 
within Ottoman territories and objected to British officials taking up the 
eases of Bahrayn subjects suffering from piracy, the British Government 
replied that Bahrayn was under ‘‘ British protection.’’ ** 

In 1900 a British Political Agency, subordinate to the Political Resident 
in the Persian Gulf, was established in Bahrayn. In 1909 Shaykh Isa 
agreed not to allow the establishment in Bahrayn of post offices by any for- 
eign government other than the British. In 1914 Shaykh Isa agreed that 
he would not himself, nor would he allow any foreign interest to, exploit the 
oil resources of Bahrayn without the approval of the British Government.* 

The foregoing treaty relations, often referred to as constituting ‘‘pro- 
tection,’’ have indeed touched upon matters beyond those normally covered 
in treaties between the protecting and the protected states. The Shaykhs of 
Bahrayn have not only given up some of their powers regarding the conduct 
of foreign relations—an action which is normal in international practice— 
but they have also alienated certain attributes of their internal sovereignty 
which would cast serious doubt as to whether Bahrayn is a bona fide pro- 
tectorate. The status of Bahrayn, which constitutes a peculiar juridical 
position, is difficult to define in terms of modern international law; but this 
peculiarity raises the very issue whether Bahrayn’s status, the legacy of 
various legal transactions made at a time when the Eastern World was 
outside the pale of international law, should be defined merely in terms of 
modern juridical rules. 


V. THE JURIDICAL STATUS OF BAHRAYN 


Under the general principles of Muslim law the Bahrayn Islands, as 
Muslim territory, are regarded as part of the Dar al-Islam (dominion of 


33 Ibid., p. 238. 
34 [bid., p. 196. 35 See text, ibid., p. 239. 
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Islam) and its ruler must owe allegiance to the Caliph, the supreme politico- 
religious head of the Muslims.** The Caliph, who derives his authority 
from the sacred law, is charged with the functions of maintaining the in- 
tegrity of Dar al-Islam and the propagation and defense of the religion.*’ 
It follows, accordingly, that so long as there was a Caliph in evidence, all the 
Muslims owed allegiance to him and acknowledged his ultimate authority. 
The Bahrayn Islands, until the time of the abolition of the Caliphate, must 
be regarded as part of the Caliph’s dominions. Even the Persian occupa- 
tion might be regarded as a continuation of Islamic sovereignty, for the 
Persian Shah, whether he acknowledged the Caliph’s overlordship or ruled 
as a rival Caliph, claimed to fulfill the same functions enjoined by the 
sacred law over both his country and Bahrayn. 

Long before the opening of the nineteenth century, when Great Britain 
made her appearance in the Persian Gulf, the authority of the Caliph had 
declined and certain portions of his dominions had passed under foreign 
rule. The occupation of Muslim territories by non-Muslim Powers was 
never recognized by the Caliph and was regarded as an anomaly under 
Muslim law. It was tolerated only so long as Muslim power was not strong 
enough to restore those territories to the rule of the sacred law.*® 

The European Powers, on their part, when they came into contact with 
the Islamic world, were confronted with a civilization so different from 
their own that they found it more expedient to forget about their own sys- 
tem of international law in conducting their relations with Muslims and 
other Eastern people. It might have been possible to adjust the European 
system of international law to these lands by adopting certain rules and 
practices from Eastern laws. But in fact the distintegration of these East- 
ern societies had already gone too far to enable them to deal on a par with 
the European Powers.*® In the circumstances, neither would Islam recog- 
nize Christian rule in its dominion, nor were the European Powers prepared 
at first to regard Eastern lands as falling under the pale of European inter- 
national law. Thus the European jurists began to justify certain actions 


86 For a discussion on what constitutes an Islamic territory, see Abdur Rahim, The 
Principles of Muhammadan Jurisprudence (Madras, 1907), pp. 395-396; Majid Khad- 
duri, The Law of War and Peace in Islam (London, 1941), pp. 19-20. 

87 See Sir Thomas Arnold, The Caliphate (Oxford, 1924), pp. 70-76; A. Sanhoury, 
Le Califat (Paris, 1926), pp. 3 ff. 

38 Even when the Ottoman Sultans ceded such territories as the Crimea (1774), Cyprus 
(1878), Egypt (1882), and Tripoli (1912), the ‘‘spiritual’’ authority of the Caliph 
was recognized by the Powers to continue over the Muslims who remained under foreign 
tule. See Arnold, op. cit., pp. 163-183. This practice of the separation of the ‘‘spirit- 
ual’? from the ‘‘secular’’ powers of the Caliph, which is not feasible in Muslim legal 
theory, was resorted to by the Ottoman Sultan in order to maintain sovereignty over lost 
Islamic territories. See C. A. Nallino, Notes on the Nature of the Caliphate in General 
and on the Alleged Ottoman Caliphate (Rome, 1919). 

89 See Majid Khadduri, ‘‘Islam and International Law,’’ in Islamic Literature (Jan- 
uary, 1951), Vol. III, pp. 19-21. 
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or violations of international law in the East, which would never have been 
tolerated in Europe, on the ground that Eastern lands were never recog- 
nized by European nations.*° 

In the case of such dependent territories as Bahrayn and other Eastern 
protectorates, the jurists distinguished between a civilized protectorate of 
the type recognized by international law and an Eastern ‘‘ protected state”’ 
by a European Power. In the former the protecting state assumes the duty 
of protecting the smaller or weaker state by undertaking the conduct of its 
external relations, but it is understood that the attributes of its internal 
sovereignty are left intact so long as the freedom of action of its govern- 
ment does not involve it with a foreign Power. In the case of Eastern ‘‘pro- 
tected states’’ the protecting Power, in addition to its right to control for- 
eign relations, is entitled, as stated by the Berlin Conference of 1884-1885, 
to the right of administering justice over subjects of other civilized states, 
and, by the General Act of the Brussels Conference of 1890, the right of 
organizing ‘‘the administration, judicial, religious and military services in 
the African territories placed under the sovereignty or protectorate of 
civilized nations.’’ * 

While the British practices with regard to the powers exercised in various 
Eastern protectorates differed radically, they were usually distinguished 
by two features. First, Britain maintained a certain measure of independ- 
ence, which varied from that of Oman to that of the Protectorate of Aden. 
In the case of Oman, its Sultan has retained his internal sovereignty 
and has not given up any essential rights of external sovereignty, while 
in the case of Aden very few powers, if any, have been left to its peo- 
ple. Secondly, Britain does not intend to annex these territories to its 
empire, but rather has found it more expedient to maintain the ruling 
families or tribal chiefs to exercise control over their people than to assume 
full control of the internal administration. Britain’s chief interest in ex- 
tending her influence to such areas as the Persian Gulf, Zanzibar, or the 
Malay Islands, seems to be primarily to prevent other rival Powers from 
extending their influence and hence to threaten her commercial or strategic 


interests. 


40 ‘*The conquest of Algeria by France,’’ says Lorimer, ‘‘was not regarded as a viola- 
tion of international law. It was an act of discipline which the bystander was entitled 
to exercise in the absence of the police; and the justification for the present interference 
of France in Tunis and our own in Egypt, must be sought in the extremely rudimentary 
character which still belongs to what is beginning to be called the European Concert.’’ 
(James Lorimer, Institutes of the Law of Nations (Edinburgh, 1884), Vol. II, pp. 
160-161.) 

41 In the same convention it was also provided that the protecting states were entitled 
to establish stations, roads, railways, inland steam navigation, telegraph lines, and the 
maintenance of restrictions on the importations of firearms and ammunition. See W. E. 
Hall, A Treatise on the Foreign Powers and Jurisdiction of the British Crown (Oxford, 


1894), pp. 204-207. 
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Professor Robbins, in his discussion on the status of Aden, uses the very 
convenient term ‘‘colonial protectorates’’ which he applied to Aden and 
similar Asiatic protectorates. Such territories are administered as part of 
the British Empire and can hardly be distinguished from colonies. Profes- 
sor Robbins goes on to argue that international law recognizes only real, 
not colonial, protectorates, and, as such, a colonial protectorate has no in- 
ternational status.4? While this term might answer the question with regard 
to the status of Aden Protectorate, it is doubtful whether it could define 
with any precision the status of Bahrayn. The Shaykh of this territory 
has often been referred to in his treaty relations with Britain as an inde- 
pendent ruler, and it is said that his country is under British protection; 
in the meantime his sovereign rights have been alienated beyond the con- 
duct of foreign relations. The ruler of Bahrayn, as well as those of Oman 
and Kuwayt, have full control over the native administration, though they 
have been persuaded in the meantime to accept British advice. 

It would seem that, under the foreign jurisdiction of the British Crown, 
the Eastern protectorates, while they are regarded as ‘‘ protected states’’ 
from an international standpoint, are treated as under ‘‘tutelage’’ from 
the British constitutional standpoint. This Western concept of tutelage 
would satisfy Islamic law since it implies ultimate emancipation from for- 
eign rule which is permitted under Islamic law only under force majeure. 

It is to be noted that this concept seems to imply the principle of the Man- 
date System adopted by the League of Nations under Article 22 of its 
Covenant and of the new Trusteeship System, which is designed to replace 
the Mandate, under the Charter of the United Nations. Both systems are 
regarded as temporary, which fits the Muslim expectation of emancipation, 
when the territories are able to ‘‘stand alone.’’ The period of tutelage, 
however, whether administered under the aegis of an international organiza- 
tion, or directly under Britain, is indefinite. Should this tutelage come to 
an end the Bahrayn Islands, under the new national life of the Islamic 
countries which has replaced the Caliphate, would then be free to choose 
whether they would join any union with the neighboring Arab countries, 
such as the Arab League, or remain independent. Turkey, as one of the 
successor states to the Ottoman Caliphate, cannot claim sovereignty over 
Bahrayn, should Britain decide to withdraw, since Turkey has given up all 
its sovereign rights over Arab lands under Article 16 of the Treaty of 
Lausanne of July 24, 1923. 


42 Robert R. Robbins, ‘‘ The Legal Status of Aden Colony and the Aden Protectorate,’’ 
this JourNaL, Vol. 33 (1939), pp. 714-715. 
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Associate Professor of Government, Wells College 


If, after the nineteenth century, there remained any question concerning 
the universality of international law, or of its fundamental rules, it appeared 
to be largely one of legal history. But as the world of the twentieth century 
has come to be divided by political ideologies, their legal ramifications have 
given the question new actuality as one of basic legal theory. That the 
Family of Nations, or the subjects of international law, embraced virtually 
all states of the world seemed no longer open to serious doubt when non- 
Christian states wholly outside Europe took part in the Hague Peace Con- 
ferences of 1899 and 1907 and when participation by such states was con- 
tinued and further extended in the Paris Peace Conference of 1919 and in 
the League of Nations. Yet the same period that saw the unquestioned 
global expansion of international law has had to face new challenges to its 
unity as a single, universally valid legal system. They were raised chiefly 
by German Nazis and Soviet Communists, or in turn against them by their 
respective critics and opponents. Confronted with these challenges, the 
universal validity of international law appears no longer as an existing 
phenomenon that may be traced back to its origins and on to its eventual 
completion, but as a debatable assumption that stands to be justified or 
rejected in the light of fresh examination. 


THE QUESTION OF UNIVERSALITY REOPENED 


The prevailing traditional view is succinctly stated in Lauterpacht’s Op- 


penheim : 


1 See e.g., against Communist doctrine: M. Chakste, ‘‘Soviet Concepts of the State, 
International Law and Sovereignty’’ (this JourRNAL, Vol. 43 (1949), p. 21): ‘‘If ‘the 
great capitalist states reflecting the interests of the influential reactionary groups’ are 
not expressly mentioned in this passage [by E. Korovin, quoted infra, note 8], that does 
not mean that Soviet legal theory can admit the existence of a code of international law 
that would be equally acceptable to these states and the Soviet state. The very sub- 
stance of the Marxist and Leninist theory precludes such a possibility’’ (Ibid., pp. 29 
30) ; against Nazi doctrine: F. Neumann, Behemoth (1942), pp. 166-171; for arguments 
in Nazi writings against the compatibility of the Soviet system with international law: 
Beckhoff, Vélkerrecht gegen Bolschewismus (1937). 
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International Law is based on the assumption that there exists an 
international community embracing all independent States and consti- 
tuting a legally organised society. From this assumption there neces- 
sarily follows the acknowledgment of a body of rules of a fundamental 
character universally binding upon all the members of that society.” 


or in Charles C. Hyde’s lapidary phrase, ‘‘The international society or fam- 
ily of nations is as broad as civilization.’’* Occasionally, the assumption 
that there are rules of international law necessarily universal is carried a 
step farther by maintaining that these rules are also necessarily perpetual, 
in the sense of an unbroken chain of legal validity. In this vein is the as- 
sertion of Josef L. Kunz that ‘‘general international law [here including, if 
not synonymous with, universal international law] is the only legal order 
in which there can be no revolution in the legal sense.’?* Even where uni- 
versality and perpetuity are not explicitly formulated as assumptions un- 
derlying international law, they are explained, or taken for granted, as the 
result of historical development, in the customary presentation of one Law 
of Nations evolving in the early modern age out of still earlier antecedents 
and now governing all its subjects in those of their relations for which it 
contains applicable rules.® 

Against this may be set some of the more explicit statements from both 
Nazi German and Soviet Russian sources. In Germany, during the earlier 
years of the Nazi regime, support for the foreign policies of the Hitler Gov- 
ernment was sought in various traditional doctrines of international law 
as well as in professedly racial ideas that were deemed peculiarly reserved 
to understanding or application by the German people. But while the 
former were preferred by previously established German legal authorities, 
the latter were put forward by writers who had risen to prominence with 
the Nazi Party and whose influence as spokesmen increased with the growing 
power of the regime. An early representative of this group, H. Richter, 
wrote in 1934: 


Generally recognized international legal principles and interna- 
tional custom are recognized by Germany only then when they coincide 
with the legal concepts of the German Volk, and not because of their 


2L. Oppenheim, International Law (6th ed. by H. Lauterpacht, 1947), Vol. 1, p. 48. 

8C. C. Hyde, International Law Chiefly as Interpreted and Applied by the United 
States (2nd ed., 1947), Vol. 1, p. 2. 

4J. L. Kunz, ‘‘Revolutionary Creation of Norms of International Law,’’ this Jour- 
NAL, Vol. 41 (1947), p. 119, at p. 122. 

5 See, again, Lauterpacht’s Oppenheim, op. cit., Vol. 1, pp. 45-48; also, e.g., C. G. 
Fenwick, International Law (2nd ed., 1934), Ch. I; T. J. Lawrence, The Principles of 
International Law (1895), esp. pp. 4-5, 53-54; C. H. Stockton, Outlines of Interna- 
tional Law (1914), Ch. III; and, with emphasis on the close relation of the law to social 
structure, G. Niemeyer, Law Without Force (1941), Chs. I-III. But see the observations 
by J. L. Brierly, The Law of Nations (4th ed., 1949), pp. 42-46. 
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international character, but because basic, ethical ideas of German law 
are at stake.® 


In 1939, when the German Government had fully disclosed its expansionist 
policy of ‘‘living space’’ for the Greater German Reich, Werner Best could 
go as far as to write : ‘‘On the basis of the racial concept of law, the relations 
between states, hitherto called international law, cannot be called law.’’’ 
Soviet writers, on the other hand, have come to affirm the validity of 
international law for the Soviet state. But those who eventually retained 
official favor have stressed that the international law that the Soviet state can 
acknowledge as binding is not the same as the international law formulated 
by certain other states. As to just which are the states whose international 
law is incompatible with the law binding upon the Soviet Union, the doc- 
trine permits convenient variations in terms distinguished more by vigor 
than by definiteness. Thus, Eugene A. Korovin, while pointing to the rdéle 
which international law played in the second World War as ‘‘one of the 
forms for the realization of . . . collaboration’? among the peoples of Eu- 
rope and ‘‘as an ideological place d’armes for mobilizing forces against the 
enemy,’’ concludes: 
In the final analysis it must be admitted that there is not and cannot 
be such a code of international law as would be equally acceptable to 
the cannibal and his victim, to the aggressor and the lover of freedom, 


to the ‘‘master race’’ and its potential ‘‘slaves,’’ to the champions of 
the sanctity of treaties and to those who would treat pacts as ‘‘scraps 


of paper,’’ to the advocates of humanising and abolishing war and to 
the proponents of totalitarian war, to those who ‘‘value every tear of 
a child,’’ to quote Dostoyevsky, and to those who try to build a third 
or any other empire on a foundation of women’s corpses and children’s 
skulls.® 


In another version of the antagonism between Soviet and non-Soviet inter- 
national law, it is said in Andrei Y. Vyshinsky’s The Law of the Soviet State, 
speaking of the interest of ‘‘representatives of imperialism”’ in ‘‘ veiling the 
serfdom of weak nations by the dominant classes of powerful nations’’: 


The same interest is served also by various international non-state 
institutions (international tribunals and so on) organized on the basis 
of modern bourgeois international law.°® 


6H. Richter, ‘‘ Vélkerrecht,’’ Deutsches Recht (1934), p. 206, at p. 208, as transl. by 
V. Gott, ‘The National Socialist Theory of International Law,’’ this JourRNAL, Vol. 32 
(1938), p. 704, at p. 712. 

7 W. Best, ‘‘Rechtsbegriff und Volkerrecht,’’ Deutsches Recht (1939), p. 1345, at p. 
1347, as transl. by Neumann, op. cit., p. 170. 

8 E. A. Korovin, ‘‘The Second World War and International Law,’’ this JOURNAL, 
Vol. 40 (1946), p. 742, at pp. 742-743. 

9A. Y. Vyshinsky (ed.), The Law of the Soviet State (H. W. Babb, tr., 1948), p. 
235. On the place of this book for study and reference in the Soviet Government, see 
J. N. Hazard’s Introduction, ibid., p. vi. 
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Such statements assume importance as challenges to the universal valid- 
ity of international law from the conditions in which they were made. Dip- 
lomats or lawyers who are responsibly concerned with long-range interests 
of their countries and causes will ordinarily incline rather to caution or 
indefiniteness in expressing themselves on such a subject. They have to 
consider the uses of language for arousing support, for quieting down or 
confusing opposition, or simply for keeping open different routes for ad- 
vance, retreat, or compromise. Nor can it be forgotten that no published 
views could depart far from officially approved lines of policy or propa- 
ganda in this vital field under regimes which have established effective 
totalitarian regimentation. The more outspoken statements which influen- 
tial writers under these regimes have made, based as they have been upon 
the proclaimed ideologies of their governments, thus deserve especial at- 
tention. 

They make it relevant today to re-examine the assumption of universality 
of international law, in the sense of its absolute or global universality. For 
one may affirm the existence of universal international law in a relative as 
well as in an absolute sense. Relatively universal international law would 
refer to such rules of international law as are valid for any state or com- 
parable political community that happens to be a subject of international 
law; but this would not prejudge the question of which states or other enti- 
ties are such subjects, whether all states and comparable entities everywhere 
on earth or only a definite group of them. Global, or absolutely universal, 


international law, on the other hand, presupposes that all states and compar- 
able entities everywhere on earth are subjects of international law; it thus 
denotes the rules of international law that are assumed to be valid for all 
states and comparable entities on earth.?® 


10 It is in the latter sense that the existence of universal international law is affirmed 
in Lauterpacht’s Oppenheim, op. cit., Vol. 1, pp. 48-53, and in Hyde, op. cit., Vol. 1, pp. 
2-3. Sometimes universal in this sense of global international law is called ‘‘gen- 
eral international law,’’ as by H. Kelsen, General Theory of Law and State (A. Wed- 
berg tr., 1946), p. 326, or L. Gross, ‘‘International Law,’’ in J. 8S. Roucek, G. B. de 
Huszar (eds.), Introduction to Political Science (1950), p. 622, at pp. 625-626. Simi- 
larly, what is here called relatively universal international law, as distinguished especially 
from particular treaty law, is often called ‘‘general,’’ as in Diversion of Water from 
the River Meuse, Permanent Court of International Justice (Judgment, June 28, 1937), 
Separate Opinion by Judge van Eysinga, Ser. A/B, No. 70 at p. 53; or ‘‘generally ac- 
cepted,’’ as in German Interests in Polish Upper Silesia, P. C. I. J. (Judgment (Merits), 
May 25, 1926), Ser. A, No. 7 at pp. 22, 42; The Chorzéw Factory, P. C. I. J. (Judgment 
(Jurisdiction), July 26, 1927), Ser. A, No. 9 at p. 27; id., P. C. I. J. (Judgment (Inter- 
pretation), Dec. 16, 1927), Ser. A, No. 13 at p. 19; or ‘‘common,’’ as in Pajzs, Czdky 
and Esterhézy Case, P. C. I. J. (Judgment, Dec. 16, 1936), Separate Opinion by Judge 
Hudson, Ser. A/B, No. 68 at p. 80; Electricity Company of Sofia and Bulgaria, P. C. I. J. 
(Judgment (Preliminary Objection), April 4, 1939), Separate Opinion by Judge Anzi- 
lotti, Ser. A/B, No. 77 at p. 98; or ‘‘ordinary,’’ as in Pajzs, Czdéky and Esterhézy Case, 
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Now the global validity or binding force of the international law under 
which we live may be asserted in two very different ways. It may be at- 
tempted to show that international law includes certain legal rules which 
are binding upon states and comparable entities everywhere of necessity. 
Such an approach is consistent with a naturalist and also with a purely logi- 
cal view of international law. If international law is derived wholly or in 
part from the requirements of man’s rational nature which is thought of as 
being always and everywhere the same, it follows that at least those of its 
provisions which flow directly from that universal source must be univer- 
sally valid.1: If international law is deemed a wholly positive law and all 
positive law is explained solely in terms of a distinct epistemological nature 
of its rules and the systematic connections between them, then international 
law can be viewed without contradiction only ‘‘as part of a universal legal 
order which encompasses also all the national legal orders.’’ *? 

But if neither the natural law view nor the pure logical view of law is 
found acceptable,’* then it can only be asserted that universal validity is a 
conceivable and possible attribute of international law, rather than an es- 
sential and indispensable one. That is, international law may or may not at 
any given time include or rest upon legal rules binding upon states and 
comparable entities everywhere. This is the assumption with which the 
following discussion is concerned. 

The universal validity of international law can be asserted from this 
standpoint only by inquiring what are the factors on which it depends 
whether or not international law contains universally valid or binding rules, 
and then showing that these factors are present in the international law of 
today. Since universality of international law goes to the territorial extent 
of the validity of certain of its rules, the two questions may be put more 
specifically as follows: First, What are the criteria or elements of the valid- 
ity of law that may vary in their territorial extent, and that are therefore 
capable of universal extension? Second, Can these elements actually be 
found to be universal in the international law of the past or present? 


Separate Opinion by Judge Hammarskjéld, loc. cit., at p. 89; Electricity Company of 
Sofia and Bulgaria, Separate Opinion by Judge de Visscher, loc. cit., at p. 138. 

11 See the classical formulations of the rational basis of natural law in H. Grotius, De 
Jure Belli ac Pacis (1625), Prolegomena, secs. 6-10, 30; Bk. I, Ch. I, sec. 10; and S. 
Pufendorf, De Jure Naturae et Gentium (1673), Bk. II, Ch. III, esp. sees. 13-15, 23. Cf. 
J. Dabin, ‘‘General Theory of Law,’’ in The Legal Philosophies of Lask, Radbruch, and 
Dabin (K. Wilk, tr., 1950), pp. 419-420, who, however, takes the universally and im- 
mutably valid natural law of the Schoolmen and the ‘‘Law of Nature and of Nations 
School’’ for a body of moral and ‘‘political’’ (i.e., societal) rather than juridical rules, 
ibid., at pp. 422-431. 

12 H. Kelsen, General Theory of Law and State (A. Wedberg, tr., 1946), p. 363. 

13 The writer’s criticism of basic conceptions of the pure theory of law has been formu- 
lated in ‘‘Law and the State as Pure Ideas,’’ Ethics, Vol. 51 (1941), p. 158. 
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CRITERIA FOR THE TERRITORIAL AREA OF LEGAL VALIDITY 


In determining the territorial area over which a system of law can be said 
to be valid, we do not have to postulate a complete theory of legal validity, 
which in turn can only be the core of a comprehensive and inevitably con- 
troversial theory of law. We have only to agree on the aspect of legal valid- 
ity which will supply sufficient and indispensable criteria for its territorial 
area. For this purpose, it is enough to say that to be valid as law, norms 
or rules of conduct must be accepted as legally binding within the groups 
they are intended to govern. The extent of the territorial area of validity 
of any body of law will differ according to the expansion of the group 
within which it is accepted as binding. 

By acceptance of rules as legally binding, nothing more is meant here 
than that they are accepted as obliging to the point that they may be justi- 
fiably applied by appropriate agencies which may be constituted for such 
application. The contemplated processes of application may include such 
functions as interpretation and construction of the rules, determination of 
supplementary or additional rules, finding of facts relevant to application 
of the rules, or argument concerning the rules or relevant facts in litigation 
or negotiation.** Such application may extend to enforcement processes; 
or it may stop short of them and rely on ultimate compliance, or make non- 
compliance impracticable or exceptional or remote, or simply leave the ques- 
tion of complying in abeyance. 

This aspect of validity is not the same as the efficacy of the law. There is 
a difference between acceptance of the law’s application by constituted au- 
thority as the corollary of obligation, which is here considered as a criterion 
of validity, and the degree to which such application will actually occur, 
which denotes efficacy. Neither is the criterion of validity to be identified 
or confounded with any particular psychological! function. Validity in- 
volves acceptance as an objective state or quality of the rules said to be 
valid; that is, it involves their quality of being accepted as binding. Valid- 
ity is not concerned with acceptance in the sense of any accepting act or 
acts, mental or other, of individuals—acts that may produce or maintain 
or correspond to the state of acceptance. The term ‘‘acceptance’’ is of 
course one of those which may be employed to refer both to a process and to 
a state of affairs—much like terms such as “‘offer,’’ ‘‘organization,’’ ‘‘insti- 
tution,’’ or ‘‘government.’’ But it is only in the sense of an objective state 
that acceptance matters for the validity of law. What is the true nature of 
the relationship between the objective state and any corresponding proces- 
ses of acceptance, or what particular processes may be involved and on 
whose part, presents questions of a different order. As a criterion of legal 
validity, acceptance of a body of law does not require manifestations of any 


14 The last is stressed by G. L. Field, ‘‘Law as an Objective Political Concept,’’ 43 
American Political Science Review (1949), 229. 
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particular strength—acquiescence, approval, support, initiative—or by any 
specific number of individuals within the group concerned—everybody, 
many, a majority, the most powerful—as long as the resulting state is clear. 
Again, acceptance need not embrace the content of each and every legal 
rule. For a particular rule to be legally valid it is necessary only that it be- 
long, or be attributable, to a body of rules which as a whole possesses, or 
whose supreme rules possess, the quality of being accepted. That is, the 
attribution of that particular rule to an accepted, and therefore valid, body 
of law must in turn be accepted. 

There is ample room, then, for speculation which has been concerned, 
within the context of a theory of knowledge of civilization and society, with 
the true nature of acceptance of the obligatory force of law as an objective 
aspect of legal validity, and its relationship to the causal processes of ac- 
ceptance. Speculation of that sort need not preclude preliminary agree- 
ment on the significance of acceptance as an essential element of the validity 
of any law. Such agreement is indeed widespread and reaches across what 
in other respects are deep divisions of theory concerning the basis of obliga- 
tion of law, and, in particular, of international law. 

The element of acceptance may be found in the natural law conception 
of the basis of law in reason, which does, of course, prejudge in the affirma- 
tive the question of the universal extent of acceptance.'® It recurs, without 


any such prejudgment, in related modern conceptions of basic metajuridical 


requirements of human life or of human society for the validity of law." 
But it is present also in positivistic theories which base international law 
upon the consent of states, whether through their self-limitation or through 
agreements creating a merger of their wills or through custom implying 
tacit consent.’* It is present again in theories combining positivistic, ra- 
tionalistic, and sociological elements in concepts such as the acquiescence of 
states which ‘‘can not well be withheld, and is, therefore, not likely to be 
withheld’’ in the face of general understanding of its necessity,’S or a 
compound of the assent of states and generally approved practice.’® In an 
oblique way it is admitted even in the pure logical conceptions of law which 
supplement positivism, where validity appears as reducibility to an hypo- 
thetical basic norm. For it is acknowledged that the usefulness of the ini- 


15 Pufendorf, op. cit. (supra, note 11); cf. Grotius, op. cit., Prolegomena, sec. 30. 

16 G,. Scelle, Précis de Droit des Gens (1932-34); J. L. Brierly, The Law of Nations, 
pp. 50-57; The Outlook for International Law (1944), pp. 4-5; also, apparently, P. C. 
Jessup, A Modern Law of Nations (1948), pp. 3, 7-8. 

17 Represented, respectively, by G. Jellinek, Die rechtliche Natur der Staatenvertrigé 
(1880) ; H. Triepel, Vélkerrecht und Landesrecht (1899) ; and Lauterpacht’s Oppenheim, 
op. cit., Vol. 1, at pp. 10, 16-19. 

18 Hyde, op. cit., Vol. 1, p. 5. 

19 E, M. Borchard, ‘‘ International Law,’’ Encyclopedia of the Social Sciences (1932), 
Vol. 8, p. 167. 
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tial hypothesis, on which the validity of a legal order is said to depend, in 
turn requires that that legal order as a whole should have a minimum effi- 
cacy, and that this means a minimum of general obedience and application.”° 

The assumption of acceptance as an element of the validity of law seems 
to be irreconcilable only with certain positivistic views at one extreme and 
certain professedly realistic views at the other. It is opposed to that branch 
of positivism which follows Austin in founding the validity of all law upon 
supreme power of command and enforcement.*t. By the same token, it 
differs from any view in which the decisive criterion of validity is enforce- 
ment, even though it be transferred from a positivistic to a ‘‘realistic’’ or 
functionalistic context and changed from enforcement actually willed into 
enforcement likely to be expected.** It also leaves behind the view that law 
is essentially but a function or expression of psychological processes of 
judges or of lawyers or of laymen.** Likewise, it transcends the view that 
law expresses and aims to enforce but the notions of expediency held by 
dominant social classes.** To the Austinian, indeed, international law is in- 
explicable save as the accidental and expedient, and perhaps also morally 
sound, coincidence of several municipal laws on ‘‘external’’ or foreign mat- 
ters; while in the eyes of the psychologistie or the class-conscious ‘‘realist’’ 
the distinct objective character of law, and therewith the validity of all 
law, disappears altogether.*® 

Law may be accepted as binding, and may thus be valid, within groups 
of diverse size or territorial extent. When international law, or for that 


20 Kelsen, op. cit., pp. xv, 29-42, 110-122; Law and Peace in International Relations 
(1942), pp. 14-16. 

21 J. Austin, Lectures on Jurisprudence (3rd ed., 1863), esp. Lecture VI. That Aus- 
tin’s own conception, as distinct from that of some of his followers, is to be understood 
as a set of logical premises rather than an ethical or sociological foundation of the law 
is stressed in J. Stone, The Province and Function of Law (2nd printing, 1950), Ch. II, 
esp. at pp. 59-64. 

22H. J. Morgenthau, ‘‘ Positivism, Functionalism, and International Law,’’ this Jour- 
NAL, Vol. 34 (1940), p. 260, at pp. 276-278. 

23 Cf. the controversy on American legal realism, e.g., between R. Pound, ‘‘The Call 
for a Realistic Jurisprudence,’’ 44 Harvard Law Review (1931), 697, and K. N. Llewel- 
lyn, ‘‘A Realistic Jurisprudence—The Next Step,’’ 30 Columbia Law Rev. (1930), 431; 
‘Some Realism about Realism,’’ 44 Harvard Law Rev. (1931), 1222. And see K. N. 
Llewellyn, ‘‘On Reading and Using the New Jurisprudence,’’ 40 Columbia Law Rev. 
(1941) 581; E. N. Garlan, Legal Realism and Justice (1941); Stone, op. cit., pp. 406- 
417. 

24 H.g., Vyshinsky, op. cit., pp. 5-38, 38-62. ‘‘In fact law is . . . a living reality, ex- 
pressing the essence of social relationships between classes on the basis of the dominance, 
domination, repression, and subjection, by the dominant classes, of other classes who are 
subordinate to this dominance,’’ ibid., at p. 38. Cf. R. Schlesinger, Soviet Legal Theory 
(1945) ; H. Berman, ‘‘The Challenge of Soviet Law,’’ 62 Harvard Law Rev. (1948-49) 
220, 449, 

25 In the words of Stone, op. cit., Ch. XXIV, secs. 3-7, their doctrines are ‘‘ denials of 
the identity of law.’’ 
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matter any other body or rule of law, is accepted within the widest possible 
group—by all mankind civilized enough to be capable of such acceptance— 
then it may be said to be universally valid, or a universal law. We are thus 
concerned with the factors on which the extent or area of acceptance de- 
pends. 

We may look to the voluntary element in acceptance, its actual manifes- 
tations in the actions, rationalizations or professions of spokesmen for the 
groups concerned—in international law, the various states. If we are posi- 
tivists, we may confine ourselves to a search for these manifestations. We 
may thus find out what the extent of the validity of international law hap- 
pens to be in any given epoch. Indeed, it might be suggested that as far as 
the validity of law is concerned, the difference of the positivistic or the com- 
plementary pure logical views from the naturalistic or societal views may be 
reduced to a difference of emphasis upon either of the two aspects of ac- 
ceptance, both coextensive with the area of validity ; the according of accept- 
ance, the voluntary element in validity, being stressed by the positivists, 
and the conditioning of acceptance, the necessity element in validity, by the 
non-positivists. 

But in order to assert that the area of validity of international law is not 
just coextensive with manifestations of its acceptance but that it is truly 
dependent upon them alone, we should have to be more than positivists. 
We should have to imply that the manifestations are the acts of free and 
independent agents. We should thus have to take the standpoint of extreme 
indeterminism, at least with regard to those persons who are in a position 
to manifest acceptance or non-acceptance of a legal bond within their com- 
munity or state. This would be tenable only if the manifestations of an ac- 
ceptance bespeaking the validity of law are divorced in our minds from the 
whole context of physical and mental activities within which they occur. 
They may or may not then be grouped with other ethically relevant acts 
that are equally divorced in our minds from the context of the chains of 
causation. The result would be a more or less inclusive ethic of radical in- 
determinism. Such an ethic might be made consistent in itself, but it would 
fit poorly into any wider view of the law, or of other social value systems, 
that does not isolate the ethical from other aspects of the system. 

Within a wider view of the law as a social value system, we have to look 
also to the conditioning elements of acceptance as factors on which the area 
of validity may be said to depend. We have to look, that is to say, to con- 
ditions that appear to be present where acceptance of the binding force of 
international law is manifested, and to be absent where no such acceptance 
ean be found. There is room, again, for speculation about the true relation 

of these factors to the actual manifestations of acceptance—whether the 
former are to be understood as preconditions, as parallel or complementary 
phenomena, or whatever. For our purpose, it is enough to indicate what 
the principal factors of this kind are. . 
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The first of these conditions is that there should exist among the indi- 
viduals or groups concerned, which for purposes of international law means 
between states or their respective nationals, factual relationships of suffi- 
cient frequency, complexity, and importance to permit enough of them to 
be deemed regular and capable of regularization, and to make the absence 
of regularization appear at the least overwhelmingly or needlessly incon- 
venient. Travel and sojourn, trade, far.iiy relations, the transmission of 
cultural work, the threat or the actual employment of organized force for 
purposes of bringing about desired behavior, and the explanations, discus- 
sions, negotiations and decisions incident to all these, are such relationships 
that may cross the boundaries of states. To leave them to determination 
ad hoc in every instance, and to the resultant uncertainty in advance of 
each determination by authorities of one’s own country and whatever other 
country may be concerned, involves a waste of effort in pursuing them that 
borders on the impracticable. To subject them to the unrelated regulatory 
action of one or more states proceeding separately may regularize such re- 
lations partially. But it may not sufficiently lessen the prohibitive waste 
of unpredictability where other states are capable of making some deter- 
minations and exercising some controls over them as well. Such situations 
will require common or interdependent and interrelated action by all the 
states concerned, and the assurance in turn of such action through regula- 
tion governing it. 

The second condition is that there should be available some standards to 
measure the degree of regularity or irregularity of the contemplated be- 
havior. If behavior relationships are to be regularized so that they can be 
reasonably anticipated or relied upon or adjusted, there must be not only 
a measure of assurance that standards are adhered to, but also a measure 
of certainty as to what these standards are. In this sense, regularization in- 
volves regulation. As a regulatory device of social control, the law aims to 
define the regularity of anticipated conduct by setting standards by which 
to measure its regularity, or lawfulness; and it aims to assure the lawful- 
ness of that conduct by setting standards for anticipated subsidiary action, 
designed to promote or enforce conformity to the primary standards. 
Standards involve value judgments, judgments of what ought to be in the 
particular instance in the light of what ought to be in other instances of 
various degrees of importance. For law to be accepted within any group 
some common understanding of values within that group is indispensable. 
There needs to be, not necessarily agreement about the character or impor- 
tance of each particular value embodied in a value judgment, or about the 
legal standard for conduct which that value judgment provides. It is the 
task of the lawmaking process to work out and lay down such agreement, 
which goes to the contents of the law and not to its validity. But there 
needs to be, at any rate, mutual understanding as to what are the values 
involved; if not values actually agreed and decided upon, then values on 
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which there can be meaningful argument as to whether they have been or 
whether they should be adopted; or, as it were, a common language or com- 
mon alphabet enabling us to talk of values, or at least perhaps languages 
or alphabets not so dissimilar that they become untranslatable and mutually 
unintelligible. In ‘the case of international law, where the group within 
which it is accepted embraces all the states governed by it, it would be uto- 
pian to expect genuine and not merely verbal agreement on all values that 
may underlie or enter into each of its rules, more so even than in the case 
of the municipal law of a socially complex and heterogeneous great modern 
nation. But it is inescapable to assume mutual understanding or at any 
rate understandability of value considerations that may prevail in the 
states governed by international law with regard to their relations with 
other states. 


THE EXPANSION OF THE AREA OF INTERNATIONAL LAW 


Taken together, what has been said amounts to the assumption that the 
acceptance of legal obligation, which is involved in the validity of interna- 
tional law, depends upon a minimum of human relationships across national 
frontiers that admit of and call for international regulation, and upon a 
minimum of values that are understood or understandable across national 
frontiers and that may serve as standards for such regulation. On this 
assumption, the area of the dominion of international law extends as far as 
such regular relationships and commonly understood or understandable 
values extend. To test the assumption we may apply it to the historical ex- 
pansion of the dominion of what has come to be known as international law. 
This is not to suggest that the area of international law was at every given 
moment coextensive with that of regular international relations and of com- 
mon or communicable values. But it will serve to show that the binding 
force of international law has been finally, if at times slowly, recognized 
when the character and amount of relations made it pressing and agreement 
on standards made it possible to extend it. 

It is arguable how far back the beginnings of international law can prop- 
erly be traced. In the sense in which the question of its universality and 
perpetuity as a body of law could be meaningful, at any rate, it can be 
said to have begun only with the full emergence of the sovereign state of 


the modern era.”® Sovereignty, however apt or problematical a legal con- 


26 International law in this sense is usually dated from the sixteenth and seventeenth 
centuries; see, e.g., J. L. Brierly, The Law of Nations, p. 1; Hyde, op. cit., Vol. 1, pp. 
1-2; Lauterpacht’s Oppenheim, op. cit., Vol. 1, p. 68. Sometimes it is traced back to a 
much earlier period, as to the medieval Renaissance in Italy, beginning with the twelfth 
century, by A. P. Sereni, The Italian Conception of International Law (1943), pp. 10- 
124, esp. at pp. 118-124. International law in the strict sense is specifically distinguished 
from the ‘‘law of nations’’ as a wider concept, embracing also legal rules observed be- 
tween political communities prior to or outside of international law, by A. Nussbaum, 
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cept it may be,’ is a sufficiently useful designation to set off the type of 
political community in which there is an authority, or a system of inter- 
related authorities, asserting and wielding legal power in behalf of the 
state which it conceives as a unit, within a defined territory in which it ree- 
ognizes no legal power conflicting with, or independent of and unconnected 
with, its own. Taken in this sense, sovereignty distinguishes the modern 
state as an historical phenomenon from earlier forms of political organiza- 
tion, such as the congeries of feudal relationships, within and at the fringe 
of an Empire pretending to universality, and under a Church with a com- 
peting transcendent claim to universal authority, out of which it developed 
in Western Europe. It also distinguishes the modern state from political 
institutions that continued to exist outside of the expanding European state 
system until they were destroyed, subdued, or in form assimilated to it, and 
likewise from formally subordinate political units within this system. In- 
ternational law is pre-eminently the law governing relations between the 
states called sovereign, even though it has come to govern certain other re- 
lations as well.** It is the law that a state will consider binding upon itself 
in its relations with other states precisely in the absence of any other legal 
power superior to it, whether that be ecclesiastical, imperial, feudal, pro- 
tective, or federal or other constitutional power; and it is the law that is 


A Concise History of the Law of Nations (1947), pp. 1-2, and cf. pp. 23, 27-29, 53. But 
sometimes such a distinction is not clearly made in the history of international law doc- 
trines, and emphasis is placed on the continuity that can be shown to exist between 
earlier and modern doctrines or institutions, rather than on the features which set off 
the international law of the modern age as a distinctive body of law or legal order, 
though one incorporating many earlier rules; e.g., J. Eppstein, The Catholic Tradition of 
the Law of Nations (1935); Baron M. de Taube, ‘‘L’apport de Byzance au développe- 
ment du droit international occidental,’’ Académie de Droit international de La Haye, 
Recueil des Cours, Vol. 67 (1939), p. 237. 

27 Among the latest contributions to this persistent controversy may be singled out, on 
the one hand, H. J. Morgenthau, Politics Among Nations (1948), pp. 243-263, and on 
the other, J. Maritain, ‘‘The Concept of Sovereignty,’’ 44 Am. Pol. Sci. Rev. (1950) 343. 

28 Such as relations between non-sovereign states within a federal union, as in the 
United States in numerous cases before the Supreme Court; e.g., New Jersey v. Delaware, 
291 U. S. 361 (1934), or in Germany, e.g., Baden v. Wiirttemberg, 116 Reichsgericht in 
Zivilsachen Anhang 18 (Staatsgerichtshof, 1927), Annual Digest, Case No. 86 (1927- 
28), or Switzerland, e.g., Thurgau v. St. Gallen (Bundesgericht, 1928), Annual Digest, 
Case No. 289 (1927-28) ; or relations between a sovereign and an (internationally) non- 
sovereign state, as in the British Empire, upon a statement of a Secretary of State to the 
effect that the Crown treats the latter state as sovereign, Mighell v. Sultan of Johore, 
[1894] 1 Q. B. 149; Duff Development Co. v. Kelantan Government, [1924] A. C. 797 (H. 
L.); or relations of states with an international organization created by treaty, such as 
the United Nations, Reparation for Injuries Suffered in the Service of the United Na- 
tions, International Court of Justice (Advisory Opinion, April 11, 1949), I. C. J. Reports, 
1949, p. 174; and see U. N. Charter, Art. 43; or with a person or authority recognized as 
having a special international status, as in the case of the Papacy during the period of 
the ‘‘Roman question’’ from 1870 to 1929, or conceivably with other individuals or per- 
sons, cf. Jessup, op. cit., esp. pp. 8-10, 12-14, 15-26. 
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capable of binding a state as such precisely because the state possesses an 
authority fully and directly responsible for conduct within its territory. 

This law came into being in a development of more than four hundred 
years, during which territorial political authorities in Western Europe suc- 
ceeded in replacing the political links of feudalism and defying the uni- 
versal pretensions of both the Holy Roman Empire and the Roman Catholic 
Church, and from which they emerged as the multiplicity of sovereign states 
within the area of Catholic and Protestant Christendom. To be sure, the 
rules and principles of that international law of the seventeenth century 
have their matrix in those which may be found to have applied in relations 
among the rulers or cities of Christendom in the preceding centuries. But 
during those centuries, claims of princes and municipalities to independ- 
ence were maintained in continuing conflict with assertions of universal 
authority by popes and emperors, and the conflict was reflected in con- 
temporary legal doctrines.*® European politics and thought then contained 
still unresolved a variety of elements of different ultimate authorities, 
which came to appear contradictory and were resolved with the survival of 
only those compatible with the international law of sovereign states. This 
secular international law of the modern age cannot be identified with the 
law of the medieval Empire, or with the law governing certain relations 
among the political communities within or around the Empire, without de- 
termining whether particular legal rules or settlements of that earlier time 
should be ascribed to international or supra-national, to civil or ecclesiastic, 
universal or local sources of authority, and singling out such of the earlier 
rules as might be founded in retrospect upon truly international, secular, 
and yet universal Western Christian authority. To do so would project 
back into that period differentiations under a conception, which it was only 
in the process of forming, of a distinct and potentially exclusive source of 
legal authority of this kind. Even more strongly would the same thought 
apply to any legal rules that were observed in transactions between the 
Western Christian world and the Eastern Empire with its own claim to 
universal authority, or Moslem rulers governed by the law of the Koran.* 

At the time of its emergence as a body of rules binding upon states inde- 
pendently of any sanction by emperor or pope, international law thus ex- 
tended in full force over an area that was united by continuing intercourse 
and by surviving traditions of the past unity of outlook from which sprang 


29 Cf. on the one hand, Sereni, op. cit., esp. pp. 56-65, 118-124; and on the other, L. 
Gross, ‘‘ The Peace of Westphalia 1648-1948,’’ this JOURNAL, Vol. 42 (1948), p. 20, at pp. 
30-34; Nussbaum, op. cit., pp. 23-27, 28-37. 

80 On Byzantine and Moslem laws on foreign affairs and relations with the West, c/. 
M. de Taube, ‘‘ Etudes sur le développement historique du droit international dans |’Eu- 
rope orientale,’’ Académie de Droit international de La Haye, Recueil des Cours, Vol. 
11 (1926), p. 345, and op. cit. (supra, note 26); M. Khadduri, The Law of War and 
Peace in Islam (1940); Nussbaum, op. cit., pp. 27-28, 37-38; Sereni, op. cit., pp. 18- 
28, 53. 
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both the Protestant Reformation and the Catholic Counter-Reformation. 
The Peace of Westphalia and the disregard of the Papal Bull Zelo Domus 
Dei in 1648 marked, not indeed the creation of international law, but the 
end of the last claims of legal authority in conflict with it, and thus formal- 
ized the emergence of the system of states of Catholic and Protestant Eu- 
rope under the sole dominion of international law.*t Subsequent expansions 
of the area of that dominion were formalized whenever outside states com- 
pelled respect equal to that accorded to the already established great 
Powers, or were admitted to important multipartite treaties, or obtained 
recognition as states with international legal personality. 

Among the writers of the period, acknowledgment of this expansion was 
possible for those who based the validity of rules of international law wholly 
or in part upon the consent of states. The natural law writers had to as- 
sume the universality of international law gud natural law, based on the 
ubiquity of man’s reasonable nature, and to remain indifferent to any evi- 
dence of lacking insight anywhere into what they deemed to be the binding 
postulates of reason.** But the Grotian view permitted an inner core of 
more advanced rules to be regarded as the law of Christendom; ** and the 
radically positivistic consensualist view which became dominant in the nine- 
teenth century required all international law to be considered as originally 
the law of European nations which was capable of spreading to states in 
other parts of the world.** Thus the extension of international law to Rus- 
sia has sometimes been dated from 1721, to Turkey from 1856, to Japan 
from 1895, to China, Persia, and Siam from 1899 or definitely from 1919, 
and to other Asiatic and African states from their membership in the 


31 Cf, Sir G. Butler and 8S. Maccoby, The Development of International Law (1928), Ch. 
I; Gross, loc. cit. (supra, note 29), at pp. 28-29; Nussbaum, op. cit., pp. 86-87. Contra, 
in part, the conclusion in Sereni, op. cit., pp. 118-124. 

82 Pufendorf (supra, note 11). 

33‘*The New Testament I use in order to explain—and this cannot be learned from 
any other source—what is permissible to Christians. This, however—contrary to the 
practice of most men—I have distinguished from the law of nature, considering it as 
certain that in that most holy law a greater degree of moral perfection is enjoined upon 
us than the law of nature, alone and by itself, would require.’’ Grotius, op. cit. (Kelsey 
tr., 1925), Prolegomena, sec. 50. For Grotius’ distinction between the law of nations 
and the law of nature, see ibid., secs. 17, 40. See also R. H. Dana’s Wheaton, Elements 
of International Law (8th ed., 1866), pp. 17-18. 

34 Suggested in the titles of the works of proclaimed positivists of the eighteenth cen- 
tury: J. J. Moser, Versuch des neuesten europdischen Volkerrechts (12 vols., 1777-80) ; 
and G. F. von Martens, Précis du droit des gens moderne de l’Europe fondé sur les 
traités et l’usage (1789); followed in the nineteenth century by J. L. Kliiber, Euro- 
paisches Vélkerrecht (1821); A. W. Heffter, Das europdische Vélkerrecht der Gegenwart 
(1844; 8th ed. by Geffcken, 1888) ; P. Pradier-Fodéré, Traité de droit international pub- 
lic européen et américain (8 vols., 1885-1906) ; and others. Cf. W. E. Hall, A Treatise 
on International Law (4th ed., 1895), pp. 42-44; A. Hershey, The Essentials of Inter- 
national Public Law (1912), pp. 18-19, 96-97; G. G. Wilson, Handbook of International 
Law (2nd ed., 1927), pp. 25-26. 
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League of Nations or the United Nations or their diplomatic recognition by 
great Powers.*> Actually, the statements of writers lagged behind legal 
relations established by those states with the older subjects of international 
law through treaties, diplomatic negotiations, or acts of municipal law re- 
ferring to rules or institutions of international law.** Those statements can 
be accepted only as expressions of uncertainty whether all or only some of 
the rules of international law extended to the new members of the commu- 
nity of nations at a particular time. In each of these cases participation 
of the new members in international law may be said to have been admitted 
gradually from the first treaties or acts that considered international law 
applicable. No doubt was entertained about the extension of international 
law to new states arising, and recognized as such, in areas previously gov- 
erned by subjects of international law, of which the United States was 


the first outside of Europe.*’ 
Looking back at the entire period, it is possible to say that, despite con- 
flicting conclusions which writers at various stages of the development 


85 See e.g., L. Oppenheim, op. cit. (1st ed., 1905), Vol. 1, pp. 32-34, 62, 68, 71, and 
Lauterpacht’s Oppenheim, op. cit. (6th ed., 1947), Vol. 1, pp. 45-47; C. Eagleton, Inter 
national Government (rev. ed., 1948), p. 66. Cf. Hershey, op. cit., pp. 97-98; Hyde, op. 
cit., Vol. 1, pp. 127-129; J. Westlake, International Law (2nd ed., 1910), Vol. 1, p. 40; 
Wilson, op. cit., pp. 18-19. 

36 Russia was a party to peace treaties with other European Powers in the seventeenth 
century; cf. Oppenheim, op. cit. (1st ed., 1905), Vol. I, p. 62; Butler and Maccoby, op. 
cit., pp. 101-102. Turkey, whose political relations and agreements with sovereign Eu- 
ropean Powers date back to the Capitulations with France in 1535, was a party to sepa- 
rate peace and truce treaties with individual European Powers at Carlowitz in 1698 
and to a number of treaties prior to 1856 referring to application of rules of interna- 
tional law between itself and the contracting European Power; cf. Butler and Maccoby, 
ibid.; H. A. Smith, Great Britain and the Law of Nations (1932), Vol. I, pp. 16-18; H. 
McK. Wood, ‘‘The Treaty of Paris and Turkey’s Status in International Law,’’ this 
JOURNAL, Vol. 37 (1943), p. 262, concluding that Turkey’s participation in international 
law antedates 1856; and, on the other hand, The S. S. Lotus, P. C. I. J. (Judgment, Sept. 
7, 1927), Dissenting Opinion by Judge Weiss, Ser. A, No. 10 at p. 40, considering Turkey 
as subject solely to international law only since the Peace Treaty of Lausanne of 1923. 
Illustrative of earlier treaty relations with European Powers, or legislation referring to 
international law, on the part of other countries of non-European civilization are the fol- 
lowing: Chinese-British Treaty, Aug. 29, 1842, 30 British and Foreign State Papers 398; 
Chinese-U. S. Treaty, July 3, 1844, 4 Miller 559; Chinese-French Treaty, Oct. 24, 1844, 
34 B. & F. 8. P. 1298; also Japanese-U. S. Treaty, July 29, 1858, 1 Malloy 1000, 48 B. 
& F. 8. P. 596; Japanese-Russian Treaty, Oct. 12/24, 1857, 57 B. & F. 8. P. 1057; Japa- 
nese Proclamation of Neutrality, Aug. 29, 1870, Déak and Jessup, Collection of Neutral: 
ity Laws, Vol. I, p. 736; also Persian-Russian Treaty, Feb. 10/22, 1828, 45 B. & F. 8. P. 
865; Siamese-British Treaty, June 20, 1826, 23 B. & F. S. P. 1153; note of Siamese 
Minister for Foreign Affairs to American Minister at Bangkok, April 30, 1898, Déak and 
Jessup, op. cit., Vol. 2, p. 920. Cf. also U. S. treaties with Morocco, June 28, 1786, 2 
Miller 185; Algiers, Sept. 5, 1795, ibid., p. 275; Tripoli, Nov. 4, 1796, ibid., p. 349; Tumis, 
Aug. 28, 1797, ibid., p. 386. 

87 Cf. A. Hamilton, Letters of Camillus, No. 20, quoted in J. B. Moore, Digest of In 
ternational Law (1906), Vol. 1, pp. 10-11. 
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reached about the limited or universal dominion of international law, the 
area of its application has consistently widened. This has occurred at a 
progressive rate in the later nineteenth and the twentieth centuries, while 
international contacts grew in number and intensity and while the stand- 
ards of lawful international conduct of states underwent a significant cor- 
responding change. Standards or values that were supposed to be basic 
to the system as a whole became secularized and diluted, from those as- 
sumed to inhere in Christianity and Western civilization, to ability and 
willingness to observe obligations of international law itself under whatever 
traditions, motivations and aspirations.*® At the same time, as the fields 
and forms of activities governed by international law became more and 
more numerous and technical, specifically defined standards came to be set 
for particular conduct without having to resort for their formulation to 
underlying value principles. 


THE SURVIVAL OF UNIVERSAL INTERNATIONAL LAW 


We are thus led to ask whether regular relations and shared standards 
pertinent to the observance of international law, which appear to have been 
the conditions historically present over the area governed by international 
law, still prevail throughout the world in the contemporary state system. 
That a substantial measure of factual relationships involving governments 
has now spread over virtually the entire globe is beyond argument. The 
last areas that were still apart from regular intercourse with the general 
state system have now in one way or another entered that system. 


Some 
have seen their own governments finally enter it through formal recogni- 
tion, diplomatic relations, or membership in international organizations. 
Some have fallen under the jurisdiction or protection of a state already a 
member of the system.*® Few, if any, permanently inhabited areas of the 
earth are not now under the jurisdiction of states members of the system 
or of international agencies acting for them. 

It is more difficult to say that this world-wide area of international inter- 
course is also one of at least some shared standards. Seemingly contradic- 
tory elements exist together in the contemporary scene. On the one hand 
stands the record of the very treaties and other diplomatic acts which attest 
to the existence of factual international relations. 


These acts are normative 


88 League of Nations Covenant, Preamble and Art. 1, par. 2 (‘‘its sincere intention 
‘o observe its international obligations’’) ; U. N. Charter, Preamble, Arts. 1 and 2, Art. 
4, par. 1 (‘‘accept the obligations contained in the present Charter and ... are able and 
willing to carry out these obligations’’), Art. 6 (‘‘violated the Principles contained in 
the present Charter’’). 

*° For a recent summary of the increase in the number of states during the first half 
of this century, see H. W. Briggs, ‘‘Community Interest in the Emergence of New 
States: The Problem of Recognition,’’ Proceedings, American Society of International 
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in content. They purport to prescribe conduct in the light of the norms or 
standards that are used to define it. Recognition of a state, whatever its 
theoretical character may be thought to be, involves admittance of the ree- 
ognized state into relationships with the recognizing state under the rules 
of the existing body of international law. Conclusion of or adherence to a 
treaty involves the assumption that all parties are bound by its terms in 
the same sense—whatever the differences of the sense that may be ascribed 
to these terms by diverging national interpretations. In any such interpre- 
tation it is assumed that the meaning which is asserted is the one binding 
upon the parties as the true sense of the treaty, and not binding only upon 
the interpreter’s own country or only upon its opponent. There may be 
argument; but argument itself is possible only within a frame of mutual 
understanding of terms in which the argument may proceed. 

But on the other hand are the conflicting beliefs as to what are the terms 
of reference for argument and possible settlement, or, in other words, the 
underlying standards of the law, as they are asserted by writers of varying 
degrees of authority or in the pronouncements of governments. There was 
the long tradition of stating national claims or views in common or com- 
mensurable terms, no matter how wide the gap between the claims or views. 
Differences of theoretical explanation would not necessarily be national 
differences. Positivists or naturalists, monists or dualists, proponents of 
the primacy of international or of national law, could all be found in many 
countries. Governmental practice did not normally rely on any professedly 
national theory for the justification of claims, nor did national courts for 
the decision of questions of international law. But since the first World 
War some governments or their apologists have come to justify their na- 
tional policies in terms of new ideologies, and these ideologies include 
claims of a fresh foundation of international law, or indeed of all law, which 
were conceived as peculiar to some nation or form of national society or 
government as opposed to others. It is as statements of such pretended new 
standards incompatible with the standards hitherto supposed to be estab- 
lished by the rules of international law, or in their extreme form pretended 
standards of international relations which do not even admit of the con- 
ception of law, that the challenges to the universality of international law 
become relevant, which we noted at the outset. 

The vagaries of Soviet Communist doctrine on standards governing in- 
ternational law—epitomized in the changes of ascendancy from Korovin t 
Pashukanis on to Korovin again—are successive variations of a consistent 
theme.*® All law must be explained as an instrument of policy, which 


40 E, A. Korovin, Das Volkerrecht der Uebergangszeit (German tr., 1929, from the 2nd 
Russian ed. of 1925); E. B. Paschukanis, Allgemeine Rechtslehre und Marzismus (Ge 
man tr., 1929) ; Korovin, ‘‘ The Second World War and International Law,’’ cited sup", 
note 8. Cf. T. A. Taracouzio, The Soviet Union and International Law (1935), pp. I> 
11, 12; J. N. Hazard, ‘‘Cleansing Soviet International Law of Anti-Marxist Theories,” 
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necessarily the policy of the ruling class of a state, and the antagonism of 
the classes which rule the Soviet state and the capitalist states must be re- 
flected in correspondingly antagonistic systems of law. The international 
law acknowledged by the Soviet Union thus cannot by definition ever be 
wholly the same as that formulated by capitalist states. How much the 
two differ will depend on how far the field of this antagonism in policy ex- 
tends and how sharp the antagonism is at any given time. The successive 
variations of doctrine are attempts to explain the existence of some inter- 
national law, its nature and extent, in terms of a theory that can be recon- 
ciled both with the professed methodological dogmas of Marxism and with 
the exigencies of the current foreign policies of the Soviet Union, and that 
is as consistent and plausible as these requirements permit. The writers 
now most authoritative are particularly emphatic in denying and deriding 
the very possibility of values that could be common to proletarian and 
capitalist states, let alone to proletarian and Fascist ones.*! Yet, at the 
same time they admit that there are interests of a humanitarian or of a 
practical economic and political character which may coincide under the 
policies of Communist and non-Communist states.4? They admit, that is to 


this JOURNAL, Vol. 32 (1938), p. 244, and ‘*The Soviet Union and International Law,’’ 
43 Illinois Law Rev. (1948) 591; J. Florin and J. H. Herz, ‘‘Bolshevist and National- 
Socialist Doctrines of International Law,’’ Social Research, Vol. 7 (1940), p. 1. Cf. 
also R. Schlesinger, Soviet Legal Theory (1945), pp. 275-290; Nussbaum, op. cit., pp. 
287-292; and literature cited ibid., pp. 344-345, and in Lauterpacht’s Oppenheim, op. cit., 
Vol. 1, p. 52, note 1. 

41 See the statements by Korovin and Vyshinsky, quoted supra, p. 650. 

42 F.g., I. P. Trainin, ‘‘Questions of Guerrilla Warfare in the Law of War,’’ this 
JouRNAL, Vol. 40 (1946), p. 534, at p. 535, observes: ‘‘Even a great and powerful state 
cannot appear in the international arena without taking into consideration some of the 
rules (on questions relating to railroads, the telegraph, navigation, struggles against epi- 
demies, ete.) which are called forth by the logic of developing economic relationships. ’’ 
Korovin in his earlier work acknowledged the possibility of some common values as well 
as material interests, Das Vélkerrecht der Uebergangszeit, pp. 12-14: ‘‘The community 
based on intellectual unity (solidarity of ideas) disappears as a rule between countries 
of bourgeois and socialist civilizations, and the complex of legal norms corresponding to 
it becomes obsolete. Yet this does not exclude the possibility of partial legal intercourse 
based on the acknowledgment of the values of a universally human order, i.e., those 
values which are not bound to a limited epoch and sharply defined order of political and 
social forms, e.g., the struggle against epidemics, protection of archaeological, artistic 
and other monuments, ete.’? As regards ‘‘the question of the international community 
in the sphere of material interests in the strict sense of the word (economic needs, com- 
mercial intercourse, etc.),’’ he distinguished ‘‘1. international legal relations of a tech- 
nical type, and 2. those concerning the definition of material interests with a social con- 
tent. Included in the first category must be all sorts of treaties and acts regarding postal 
and telegraphic communications, railroads and navigation, monetary units, the metric 
system of weights and measures, ete. To the second group belong commercial treaties, 
international agreements for the protection of industrial property, concerning the con- 
flict of laws, ete.’’ Pre-socialist agreements of the first, but not of the second group, 
under socialism ‘‘not only retain their full value but acquire a new, deeper significance.’’ 
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say, that under those different policies governments and societies in both 
regimes may have the same ideas as to what are the concrete immediate aims 
at which desirable conduct is to be directed, or what specific conduct ought 
to be; in other words, what are the standards by which such conduct is to be 
defined. This is sufficient to render regulation by a law common to these 
different states both possible and necessary. 

Nor is the picture essentially different, in this respect, as we look back to 
Nazi German sources. There was a greater diversity in the thoughts of 
leading theorists and a more gradual and groping break with traditional 
doctrines of the foundations of international law. Some respected writers 
continued to express a variety of doctrines long familiar in German inter- 
national law teaching, from theories of the self-limitation of states to those 
of consent of states or of a community of states, or even natural law propo- 
sitions on the contents or trends of international law, not inconsistent with 
current Nazi policies.** Those writers, however, who did put forth peculi- 
arly Nazi theories of international law, so designed the assumptions on 
which international law, like all law, was in their view to be founded that 
these assumptions could not be shared by non-Germans. This was true, 
whether or not their assumptions were capable of, or were even intended 
for, rational defense, and whether they were epitomized in the phrase that 
‘right is what benefits the German people, wrong is what harms them,’’ or 
were elaborated in the verbiage of racial or spatial or pseudo-social German 
imperialism.** But there also was stress upon the coinciding of interests 
of Germany and other nations, even though the nations to whom the appeal 


(Writer’s tr.). More recently, in the article cited (supra, note 8), at p. 743, Korovin de- 
fines international law in the coming period of history, more sweepingly and with inter- 
esting ambiguity, as ‘‘legal norms guaranteeing international protection of the demo- 
cratic minimum.’’ At the end of the development of international law through the 
whole transitional period, of which ‘‘the coming period’’ appears to be a phase, he ex- 
pected the sole survival of ‘‘intersoviet law’’ as a universal law. Das Vélkerrecht der 
Vebergangszeit, p. 142. 

43H. Kraus, ‘‘Das zwischenstaatliche Weltbild des Nationalsozialismus,’’ 62 Juris- 
tische Wochenschrift (1933) 2418; G. A. Walz, ‘‘Das Verhdltnis von Vélkerrecht und 
staatlichem Recht nach nationalsozialistischer Rechtsauffassung,’’ 18 Zeitschrift fir 
Volkerrecht (1934) 145; V. Bruns, Volkerrecht und Politik (1934); E. Wolgast, Volker- 
recht (1934). On the connections between the assumptions of these authors and pre- 
Nazi German writings, see L. Preuss, ‘‘ National Socialist Conceptions of International 
Law,’’ 29 Am. Pol. Sci. Rev. (1935) 594, at 597-605. 

44H. Nicolai, Die rassengesetzliche Rechtslehre (1932); N. Giirke, Volk und Volker- 
recht (1935), and Grundziige des Vélkerrechts (1936); W. Best, ‘‘Rechtsbegriff und 
Volkerrecht’’ (supra, note 7); C. Schmitt, Volkerrechtliche Grossraumordnung mit Inter- 
ventionsverbot fiir raumfremde Mdchte (1939). Cf., on the successive phases of Nazi 
doctrines and pronouncements on international law, Preuss, op. cit. (supra, note 43); 
Gott, op. cit. (supra, note 6); Florin and Herz, op. cit. (supra, note 40); F. Neumann, 
Behemoth (1942), pp. 150-171; Nussbaum, op. cit., pp. 278-280. On the virtual absence 
of similar doctrines under Italian Fascism, see Sereni, op. cit., pp. 269-278. 


( 
t 
0 
u 
u 
n 
al 
0 
th 
an 
ba 
ex 


the 
ex- 
der 


uris- 
und 
fur 
lker- 
pre 
jonal 


und 
[nter- 

Nazi 

43); 
mann, 
ysence 


INTERNATIONAL LAW AND GLOBAL IDEOLOGICAL CONFLICT 667 


was made, or the grounds on which it was made, would vary as opportunity 
suggested. It could not be otherwise if international law was to continue 
to serve, as it did serve even the Nazi Government, as an instrument of for- 
eign policy. Even if international law is used only for the purpose of 
creating a false sense of security in intended victims, it must be acknowl- 
edged while being so used. As the criminal relies on domestic law to reap 
the very fruits of his crime, so does the government that intends to break 
international law when expedient rely on international law to create the 
very conditions for the expediency of its breach. For common standards 
to exist, what matters is that professions of such standards are made and 
are relied upon, and not how sincerely they are made. 

Neither can it matter whether standards actually common or identical 


are in theory or nomenclature conceived as values, as interests, or by any 


other term, nor what the grounds or reasons of their community or identity 
are. To assume that common standards should not only be common in con- 
tent—what certain conduct should be like, or by what it should be measured 
—but should be derived also from common views regarding the nature of 
the grounds on which they can be justified—why certain conduct should be 
measured by certain standards—is to assume that the validity of law de- 
pends upon agreement about the theory of its validity. 

Again, it cannot matter for the validity of a common body of law how 
many or how fundamental, in the eyes of those who are bound by it, are 
the standards that actually are commonly shared. To require comprehen- 
sive agreement, or agreement on fundamentals, is to give law a higher value 
than it can bear in any society not extremely homogeneous and united in its 
beliefs. Such homogeneity may exist spontaneously in small primitive so- 
cieties, and it might conceivably be brought about by complete regimenta- 
tion of even a complex national society under modern technological condi- 
tions. Contemporary developments raise doubts whether even the ruthless 
controls of the most absolute mass party autocracies of the twentieth cen- 
tury are efficient enough to produce the reality and not merely the facade 
of such ‘‘monolithic’’ unity of belief, as distinct from practically sufficient 
uniformity of obedience and submission. Short of such controls, national 
societies live under law without achieving comprehensive or fundamental 
unity of belief in values, or even agreement as to what values are the funda- 
mental ones. Secular and religious, libertarian and authoritarian, ration- 
alistic or irrationalistie convictions are being held within varying degrees 
of conviction or indifference by people who form one nation governed by 
the same law, and they may indeed be argued and fought over in making 
and construing that law. There is no reason to consider wider or more 
basie agreement internationally the prerequisite of international law. To 
expect it of global law, international or supra-national, is utopian. 
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PROSPECTS FOR THE SCOPE OF UNIVERSAL INTERNATIONAL LAW 


Yet the deep division between the major states which the political evolu- 
tion of the contemporary state system has produced does have profound 
effects upon the scope of universal international law. It has not destroyed 
all common standards on which different states can and do agree. But on 
some standards of international conduct it has brought forth emphatic dis- 
agreement between the doctrines espoused by the governments of the most 
powerful states. Among these are precisely such standards as appear to 
either side or to both as among the most fundamental. They are involved 
in the meaning to be given to the broad conceptions referred to as basic in 
the construction of international law, as in the United Nations Charter con- 
ceptions of peace and security, equal rights and self-determination of peo- 
ples, human rights and fundamental freedoms, sovereign equality and poli- 
tical independence of states.*® 

This division on fundamental standards does not preclude the universal 
validity of a body of international law—of some, at any rate, of the rules 
of international law. It does, while it lasts, set limits to the field governed 
by universal international law. The processes of diplomacy continue, but 
fewer opportunities remain for agreements to be reached by diplomacy. 
Texts of agreements once concluded remain on the books, but they stay 
without effect as the agreements are revealed as verbal rather than substan- 
tial. International organizations expand in number, in membership, and in 
jurisdiction, but their activities are not in fact extended to important mat- 
ters within their jurisdiction. While this state of affairs persists in the re- 
lations between some of the most important Powers, it obstructs the devel- 
opment of new rules even of fairly general, let alone universal, application. 

At the same time, the division on fundamentals encourages trends away 
from universal law. It promotes the further growth of non-universal, or 
particular, international law among those states which are bound by a com- 
munity of special interests reflected in common standards that reach be- 
yond the universally accepted minimum and are held to express more funda- 
mental values. The creation of new particular international law among 
such states is given the impetus of practical necessity or urgency, as more 
nearly universal agreement is found impracticable on matters calling for 
solution. And it is stimulated by rational and emotional plausibility, as 
values deeply cherished may be invoked which universal law fails to em- 
body or promote. 

There is nothing new in the existence of rules of particular international 
law, sometimes valid over so wide an area that they have been called ‘‘gen- 
eral’’ as distinguished from truly universal international law. They have 
developed within the frame of universal international law and been recog- 
nized as compatible with it. They have added to the rights and obligations 


45 Charter, Art. 1, pars. 1, 2, 3; Art. 2, pars. 1, 3, 4. 
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of universal law or otherwise modified them as between the states parties 
to them. But they have not changed the international law in force between 
any member of the group of states bound by the particular rule and any 
state not so bound. Such has been the prevailing view, developed with re- 
gard to the effects of treaty provisions upon states not parties to the treaty, 
and maintained in principle for the effects upon non-Member States of pro- 
visions in the Covenant of the League of Nations and the Charter of the 
United Nations.*® 

In the contemporary state of division on fundamentals, the growth of 
bodies of rules of particular international law over wide areas, each with 
common interests and values which hold it together and separate it from 
areas outside, is both challenging and disturbing. Once it is recognized that 
even those rules of international law which would appear fundamental in 
logic or in value are neither necessarily universal to all governed society 
nor necessarily particular to any one system of governance, there is the 
hope that where higher standards or broader fields of regulation by inter- 
national law cannot be attained at a universal scale, they may at least be 
reached for as many countries as find agreement upon them possible and 
compelling. But with the unity that may come from such attainment, there 
is also the threat that still less store may come to be set by the results of 
universal agreement at lower levels of value or interest; and it may appear 
progressively less worth while to maintain such universal agreement as 
compared to the fuller development in a more limited area of higher values 
and more pressing interests. 

What remains of universal international law may thus come to shrink in 
content, not only proportionately to the growth of particular international 
law, but even absolutely, as interest is given up in the survival of much of 
its content and understanding of its standards is correspondingly lost. Uni- 
versal agreement would no longer survive on matters that used to be gov- 
erned by universal international law. Carried to its extreme, such a de- 
velopment could break up the universal system of international law, as it 
has come down to us, into regional or other partial systems, with no inter- 
national legal rules to govern the actions of states across the frontiers of 
the various systems.*7 In relation to the states outside of each system, the 


46 Covenant, Art. 17; Charter, Art. 2, par. 6. See, for the prevailing view, F. Rox- 
burgh, International Conventions and Third States (1917) ; Hyde, op. cit., Vol. 2, pp. 
1466-1467; Lauterpacht’s Oppenheim, op. cit., Vol. 1, pp. 831-834. But see ibid., 
at p. 834: ‘It cannot be admitted that the International Court of Justice or any 
other organ of the United Nations established under the Charter would be at liberty 
to hold that action taken in pursuance of Article 2 is contrary to International Law,’’ 
and note 3; H. Kelsen, The Law of the United Nations (1950), pp. 106-110; and cf. 
Jessup, op. cit., pp. 132-136. 

‘7 Such a pluralism of partial systems of international law would be divisive beyond 
the pluralism envisaged by Korovin, Das Volkerrecht der Uebergangszeit, pp. 7-8. While 
he denies the existence of a universal international law, the particular legal systems 
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international law prevailing within the system would at best be reduced to 
a position comparable to the Roman jus fetiale, an internal law dealing 
with foreign relations. If our view of the essential elements of the validity 
of international law is correct, this would involve something near a disap- 
pearance both of the interests bound up with the maintenance of regular 
relations between the systems, and of the standards implicit in their regu- 
lation—a state, if not of virtual isolation, then of extreme hostility, of a 
revolutionary war in which even legal rules of warfare would have ceased 
to exist. 


which he assumes are overlapping rather than separate: an international law of European 
major Powers, of American states, between major and secondary states, between capital- 
ist and colonial or semi-colonial countries, and between socialist and bourgeois states. 
The same state may thus be bound by rules of one or the other system depending upon 
what other state is involved with it in a particular international legal relationship. 
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INTERNATIONAL ARMED FORCES AND THE RULES OF WAR 


By Howarp J. TAUBENFELD 


Of the New York Bar 


There is general international acceptance at the present time of many 
limitations placed on the conduct of the forces of states engaged in armed 
conflict. It is generally agreed, for example, that prisoners of war must be 
treated humanely ; that wounded, sick and shipwrecked members of armed 
forces must receive special attention ; and that the position of noncombatants 
and persons in occupied territory must be safeguarded.’ Limitations on 
the use of gases and submarines, among others, have been widely accepted.” 
The rules are recognized as binding even in the event of an illegal war * and 
are accepted, at least to some extent, even by nations and groups not parties 
to the treaties and conventions which have sought to set forth general 
limitations.* 

Granting the existence of generally recognized rules of war, the question 
remains whether international forces are bound to observe them. It would 
appear that the solution of this problem is found largely in other than legal 
considerations.® There are two major questions: A, Is an international ac- 
tion one to which the pre-existing rules of war apply at all? B, What is the 
nature of the obligation, if any, applying to such an international action? 


Tue LEAGUE OF NATIONS 


The Covenant of the League of Nations provided in Article 16 that: 


Should any Member of the League resort to war in disregard of its 
covenants . . . it shall, ipso facto, be deemed to have committed an act 
of war against all other Members of the League. . 


Pursuant to this article, it was stated in the course of the League’s history 
that no state could, by unilateral act of aggression, create a state of war be- 


1See Geneva Conventions of Aug. 12, 1949, U. S. Department of State Publication No. 
3938 (1950). Conventions designed to replace all other conventions concerned with these 
matters were signed by some 59 nations, including all major Powers. 

2? Nussbaum, A Concise History of the Law of Nations (1947), pp. 242-244, 265-266. 

8 Reports and Resolutions on the Subject of Article 16 of the Covenant, Report by the 
Secretary-General, League of Nations Doc. A. 14. 1927. V., p. 84. 

4For example, the Chinese Communist Army handbook has provided since 1°38: Rule 
8, ‘Do not maltreat captives.’? Lieberman, New York Times Magazine Section, Dec. 
10, 1950, p. 52. See also infra, notes 28 through 31. 
5 See Grob, The Relativity of War and Peace (1949), p. 332. 
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tween itself and other states. What the Covenant apparently looked toward 
was the creation of a formal state of war between a state violating its obli- 
gations and such Members as chose to oppose it with armed force under 
Article 16. In snch a case, it seems clear that each state participating would 
be bound by the generally accepted laws of war as well as by those conven- 
tions and treaties dealing with the laws of war to which it had agreed. The 
Secretary General of the League agreed that ‘‘ Article 16 appears to con- 
template all or any measures consistent with the laws of war.’’* 

Thus, in making war, League Members acted independently as states to 
declare war or perform warlike acts even when complying with Council ree- 
ommendations and were considered as individual belligerents on whom the 
rules of war must certainly be binding.’ A French plan calling for a genu- 
inely international armed force with a central staff was submitted to the 
Peace Conference but was rejected,® so that Members were expected to 
participate as individual states, with the League serving merely to co-ordi- 
nate and make suggestions, and participants were to be bound by the rules 
of war applicable to the individual states. The League approach therefore 
added nothing significant to the pre-existing international law of war and 
consequently affords no direct precedent for the more integrated United 


Nations actions. 


THE UNITED NATIONS 


The Charter of the United Nations, unlike the Covenant of the League, 
makes no mention of ‘‘war.’’ Rather it looks toward ‘‘preventive’’ or ‘‘en- 
foreement’’ action by the United Nations forces.*° Furthermore, it provides 
for a potentially more centralized military force than would have been 
available to the League by outlining in Article 431+! a procedure under 
which armed forces are to be made available for such use as is permitted by 


6 Reports and Resolutions, op. cit. (supra, note 3), at p. 17. 
7 Ibid., at p. 87. 

8 Oppenheim, International Law (6th ed., Lauterpacht, 1950), Vol. 2, p. 508; Reports 
and Resolutions, op. cit. (supra, note 3), at pp. 67, 69. 

9 Reports and Resolutions, op. cit. (supra, note 3), at pp. 24-26. 

10 Art. 2(5). Senator Connally’s report to the United States Senate concerning par- 
ticipation by the United States in the United Nations contains this statement: 

‘<Preventive or enforcement action by these forces (set up under Article 43) upon the 
orders of the Security Council would not be an act of war but would be international 
action for the preservation of the peace and for the purpose of preventing war.’’ (U.S. 
Senate, 79th Cong., 1st Sess., Rept. No. 717.) 

11 **}, All Members of the United Nations, in order to contribute to the maintenance 
of international peace and security, undertake to make available to the Security Council, 
on its call and in accordance with a special agreement or agreements, armed forces, 
assistance, and facilities, including rights of passage, necessary for the purpose of main- 
taining international peace and security. 

‘2. Such agreement or agreements shall govern the numbers and types of forces, 
their degree of readiness and general location, and the nature of the facilities and as- 
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the Charter. It also makes provision for a centralized staff and planning 
in Article 47. The contemplated agreements between the United Nations 
and its Members for the provision of these international forces have not, 
however, been effectuated. 

Since the Charter envisages the possibility of various types of armed con- 
flict, it is essential to point out that United Nations actions within the scope 
of this note are only those carried out by the international force created 
under Article 43 or by a force assembled by United Nations direction, 
under United Nations supervision and responsible to the United Nations, 
such as the army now fighting in Korea,'* and possibly such a one as is en- 
visaged by the Acheson proposals.'* Although joint action taken under 
Article 106 by the major Powers is on behalf of the United Nations, 
it is not a general United Nations action as these others would be, and the 
rules of war would certainly apply to states participating as old-fashioned 
belligerents. Similarly, self-defense activities under Article 51, while the 
Security Council fails to act, are in the nature of old-style war and there 
is no question of the applicability of the rules. 


‘ 


Despite the avoidance of the use of the term ‘‘war’’ in describing joint 
United Nations military operations, it seems that, in practice, the rules of 
war, or at least some of them, must nevertheless be applicable. Obviously, 
the name applied to a military operation (or lack of a name) cannot be de- 
pended upon in answering the question as to whether legal regulation of 
the military operations is needed.'* Some or all of the rules have been 
found applicable in the course of an ‘‘uprising,’’ a border skirmish, an 
‘“incident,’’ and in unnamed expeditions and ‘‘ police actions,’’ such as that 
of France in China in 1883 and of the United States in Haiti and the 
Dominican Republic.* As further evidence of the tendency of the rules 
of war to become generalized international law, it should also be noted that 
while the older conventions are designed to come into effect in the event of 


‘“war between two or more of them [the signatories],’’?® more recent eon- 


12 See footnote 22 infra. President Truman has stated that the United States was not 
at war but was only engaged in a ‘‘police action’’ for the United Nations. New York 
Times, June 30, 1950, p. 1, col. 5. 

18 ‘Uniting for Peace,’’ U. N. General Assembly, Doc. A/1481 (Nov. 4, 1950). 

14 Professor Jessup states: 

‘It is a mistake to assume that the acceptance of the concept of international police 
forces and their use against an ‘outlaw’, with its consequent abolition of the concept 
of ‘war’ in a legal sense, eliminates the necessity for the legal regulation of the rights 
and duties of those who are active participants in the struggle and of those who for geo- 
graphical or other reasons are not called on to take an active part.’’ A Modern Law of 
Nations (1948), p. 188. 

15 Grob, op. cit. (supra, note 5), pp. 231, 288, 303. 

16 #.g.: Hague Convention with Respect to the Laws and Customs of War on Land, 
Scott, Texts of the Peace Conferences at The Hague 1899 and 1907, p. 49; this JourNaL, 
Supp., Vol. 2 (1908), p. 90. 
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ventions speak of ‘‘all cases of declared war or of any other armed con- 
flict,’’?7 and such conflicts have been interpreted to include ‘‘informal’’ 
and ‘‘illegal’’ wars.1® 

In summary, it would appear that the mere fact that international mili- 
tary operations pursuant to the United Nations Charter are not formally 
designated as war and, in fact, are expressly said to be something else, does 
not alone eliminate the need for and applicability of at least some of the 


generally accepted rules of war. 


LeGAL Basis 


There are, however, several technical difficulties in proving the rules of 
war necessarily legally binding on United Nations forces, for, although it 
is obvious that many rules of war are now regarded as binding as a matter 
of general international law, regardless of the actual consent of a state, the 
treaties and covenants which have codified and formulated the rules of war 
are, by their terms, technically binding only on the states ratifying the 
same and have sometimes been even further limited by such a device as a 
general participation clause. It is thus not self-evident that even such gen- 
erally accepted rules as those expressed in the conventions signed at Geneva 
in 1949 7° by most of the nations of the world could be shown to be tech- 
nically binding on the unified forces of the United Nations. Additionally 
if the United Nations developed constitutionally and approached progres- 
sively nearer to the form of a world government, it would, of course, grow 
even more difficult to show the binding force on it of pre-existing rules, 
which were created by actions of its subordinates. 

Furthermore, the United Nations, while not presently a government in 
the sense that it can legislate for its Member States, has sufficient interna- 
tional legal personality, for example, to enter into treaties with other inter- 
national personalities such as those contemplated by Article 43 and to bring 
international claims for injuries to its agents.*° As a consequence, the 
forces intended to be made available for United Nations purposes, can, 
consonant with its capacities, be thought of as a unified international police 


17 Art. 2 of each of the four conventions signed at Geneva on Aug. 12, 1949 (The Ge 
neva Conventions of Aug. 12, 1949. U.S. Department of State Publication No. 3938, 
1950). 18 Supra, note 3. 

19 U. S. Department of State Publication No. 3938 (1950). 

20 In the Advisory Opinion concerning Reparations for Injuries Suffered in the Service 
of the United Nations, rendered by the International Court of Justice on April 11, 1949 
(I. C. J. Reports, 1949, p. 174), it is said, at page 179: 

‘*Practice—in particular the conclusion of conventions to which the Organization is 
a party—has confirmed this character of the Organization, which occupies a position in 
certain respects in detachment from its Members. . 

6¢., . the Court has come to the conclusion that the Organization is an international 
person. ... it is a subject of international law and capable of possessing international 
rights and duties ...’’ 
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force rather than as a combination of allied national armies. Indeed, after 
the completion of military agreements between Members and the United 
Nations called for by Article 43, forces called upon to serve under interna- 
tional command might well be quartered, trained, fed and paid by the Or- 
ganization. They would have to be integrated with each other, and it 
would be extremely difficult, if not impossible, for any commander of uni- 
fied forces to determine what action various parts of his command might 
take if he had to consult the various agreements concluded at some time in 
the past by the government of the state originally furnishing the troops in 
question. As the representative of France on the International Law Com- 
mission, M. Scelle, declared, with such a force in existence, new rules for 
its regulation were needed, ‘‘the regulation of the employment of an inter- 
national police force should be one of the chief preoccupations of the Com- 
mission . . . and there should be no further mention of the law of war.’’ 2? 

It seems obvious, then, that at least the specific content of the ‘‘rules 
of war’’ legally binding in United Nations actions has yet to be defined and 
cannot be deduced directly from League experience or Members’ obligations. 

In practice, the issue has been pointed by such a problem as that arising 
with regard to United Nations legal responsibility for war damages in a 
United Nations action. Since the start of the Korean conflict,?? the Soviet 
Union, maintaining that the Korean operation is a mere war of aggression 
by the United States, has several times addressed protests to the United 


States alleging violations of its territory and infringements of its rights. 
A note was sent to the United States in early October, 1950, for example, 
alleging the strafing of a Russian airfield. The Department of State as- 
serted, however, that the question of an attack was purely a United Nations 
matter and that the note was not officially before the United States.?* Later, 


21 Summary Record, International Law Commission, U. N. Doc. A/CN. 4/SR. 6 (April 
20, 1949), p. 13. 

22 The writer believes that the Korean action is a lawful United Nations operation 
closely assimilated to that envisaged after the conclusion of Article 43 agreements; that 
the actions taken by the Security Council in this matter were legal and that, in any case, 
the forces in Korea fighting under the Unified Command, with the approval of the over- 
whelming majority of Members, are conducting what they consider to be a bona fide 
‘“‘United Nations action’’ and are consequently acting as if it were, which is sufficient 
for the purposes of this study. Nevertheless, since the legality of the original Security 
Council resolutions has been questioned; since some Members are actively opposing the 
action taken; and, more important, since the Council resolution (U. 8. Doe. 8/1588, July 
7, 1950) creating a Unified Command further confused the issue by merely recommend- 
ing that Members providing forces ‘‘make such forces . . . available to a unified com- 
mand under the United States’’ and by requesting the United States ‘‘to designate the 
commander of such forces’’ and ‘‘to provide the Security Council with reports,’’ and by 
leaving it in the discretion of the Unified Command as to whether the United Nations 
flag was to be used—all this evidencing a wide delegation of its powers by the Security 
Council to one Member—the writer feels that the value of Korean intervention as a legal 
precedent has been weakened. (Italics added.) 

23 New York Times, Oct. 11, 1950, p. 8, col. 5. 
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the attack was admitted in a note from the United States to the United Na- 
tions, and apologies and reparations were offered, but only through the 
United Nations, since it was insisted that the attacking planes were under 
United Nations, not United States, control and that only through the United 
Nations could the United States be responsible. This attitude contrasts 
sharply with the prompt direct payment made by the United States for its 
past breaches of the international laws of war ** and also contrasts with the 
presumed responsibility of League Members. Of course, the American 
position leads back to the unresolved question of United Nations legal 
liability for such oceurrences.”* 

All in all, it cannot be said that the laws of war, in their old form, are 
prima facie binding on international forces on a strictly legal basis. 


PRINCIPLE OF HUMANITY 


Despite the problems of delineating the exact scope and content of 
United Nations obligations under the pre-existing rules of war, it seems 
manifest that United Nations forces are limited by the principles behind 
the rules of war due to a combination of legal, moral and practical consid- 
erations which are so intertwined that a differentiation is not practicable. 
As methods for the extermination of masses of people have advanced, rules 
have been developed for the conduct of warfare based on humanitarian sen- 
timent as well as the notions of military utility and anticipation of retalia- 
tion.2° The customs of war, followed by most or all nations, usually for 


long periods, have become, in a manner of speaking, a ‘‘custom of the trade’’ 
of armed conflict and United Nations armed forces must be restrained and 
limited by such rules. 

The preamble to the Hague Convention of 1907 on the Laws and Customs 
of War on Land * states that populations should be protected by the rules 
‘‘established among civilized peoples, from the laws of humanity, and the 


dictates of the publie conscience,’’ where the convention rules are lacking 
or inapplicable. The Charter of the United Nations notes in its preamble 


24 F.g., payment to Switzerland for bombardment damages to Swiss territory in 
World War II. Grob, op. cit. (supra, note 5), at pp. 236-237. 

25 Jf the United Nations is bound by the rules of war and it has sufficient standing to 
make treaties, bring claims, ete., there seems no reason why, at least until it approaches 
the status of a true government, claims could not be presented against it before its own 
organs for illegal damages resulting from a legitimate action undertaken by it, whether 
such damages arise from injuries caused, products requisitioned or other cause. See 
opinion cited in note 20, supra. It would further appear that if the United Nations is 
legally liable, the Member whose citizens committed the act complained of should not 
usually be solely responsible for the entire cost of reparation. 

26 Jessup, A Modern Law of Nations (1948), p. 158. 

27 Seott, op. cit. (supra, note 16), at pp. 204-205, this JourNaL, Supp., Vol. 2 (1908), 
p. 90. 
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that the Members reaffirm their faith ‘‘in the dignity and worth of the hu- 
man person.’’ No organization founded on such a basis can properly 
ignore rules designed to preserve and protect such dignity and worth. 

As has been stated, a substantial number of rules for the more humane 
conduct of warfare have been established in general international law. In 
the first World War, the general participation clauses made the Hague Con- 
ventions technically inapplicable because not all the belligerents had ratified 
them, and yet the belligerents in general abided by them.”* In the second 
World War even the Hitler Government, until almost the very end, observed 
some of its obligations under the Hague Convention on Prisoners of War 
and under the Geneva Red Cross Convention.2®? The German Government 
even took the trouble to ‘‘withdraw’’ Poland from the Geneva Red Cross 
Convention so that its discriminations against the Poles would be less notice- 
able.*° Additionally, Japan, which never ratified the Geneva Convention, 
early announced that it would abide by its terms.*! 


It can be argued that general principles of international law required 
these actions. They certainly indicate the overwhelming acceptance of the 
basic principles at least, of the rules designed to humanize armed conflict, 
and the tendency of such rules to become general principles. It seems cer- 
tain, therefore, that international forces should be required to act under the 
limitations of such long-standing and widely accepted principles as those 
requiring consideration for the life, health and property of prisoners of 


war and those requiring that normal civilian life in occupied territories be 
interfered with as little as possible consistent with the requirements of pub- 
lic order and, since an international policing operation is involved, consist- 
ent with the regulation of the disturbing factors which led to the need for 
such occupation. 

During discussion of the United Nations action in Korea, the Indian 
representative on the Security Council said: 

. we should be justified in taking all possible steps to be sure that 
the military operations authorized by this Security Council are con- 
ducted in accordance with the laws of civilized warfare. . . .*? 

It is submitted that such conduct is required. The United Nations forces 
must, in short, behave in a manner consistent with the purposes and ideals 
of the Organization and, since the rules of war represent a general interna- 
tional attempt to humanize armed conflict, these forces must be subject to 
the principles embodied in such rules. 


23 Nussbaum, op. cit. (supra, note 2), at p. 247. 29 Tbid. 

30 Patch, Prisoners of War (1942), p. 95. 

81U, §. War Dept. Communiqué of Jan. 24, 1942, New York Times, p. 2, col. 2. 
32 Security Council, Official Records, 497th Meeting (Sept. 7, 1950), p. 15. 
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PRACTICE 


As a matter of practice, both the United Nations forces involved in the 
Korean conflict and those of both North and South Korea have announced 
the binding force of certain rules of war on themselves.** On July 4, 1950, 


General MacArthur stated: 


Personnel of the armed forces of North Korea and other persons of 
North Korea who are taken into custody or fall into the hands of armed 
forces now under my operational control in connection with hostilities 
in Korea will be treated in accordance with the humanitarian princi- 
ples applied by and recognized by civilized nations involved in armed 
conflict. 


I will expect similar treatment. Ne 


On July 18, 1950, the Republic of Korea sent formal word that it would 
co-operate with the International Red Cross and would abide by the Geneva 
Convention on War Prisoners to which it adhered on July 6, 1950. On that 
same day, the North Korean radio stated that the North Koreans were 
‘‘strictly observing the terms of the Geneva Conventions regarding prison- 
ers of war.’’ % 

The Unified Command has continued its operations on the basis of the 
binding force of the laws of war on it. The Third Report of the United 
Nations forces ** reports that measures to avoid the killing of civilians are 
being enforced: 


United Nations forces are urgently endeavoring to restrict destruction 
to the established military forces of the invader. ... Civilians are 
warned daily (by radio, leaflets, etc.) to move away from military 
targets that must be bombed. 


The report also states that the International Red Cross was at work in 
South Korea observing treatment of prisoners and noncombatants. The 


Fifth Report ** states that: 


United Nations personnel in charge of prisoner of war camps continue 
to observe scrupulously all the provisions of the Geneva Convention of 
12 August 1949 relative to the treatment of prisoners of war. 


33 It should be noted that the position of the U. 8. S. R. is that the United States is 
fighting an ordinary war of aggression in Korea and that the United States is of course 
bound by the rules of war agreed to by it, as ‘‘ These provisions [Art. 25] of the fourth 
and [Art. 1] ninth Hague Conventions are in full force today, and the armed forces 
of the United States are obliged to observe them.’’ Y. Malik, Security Council, 
Official Records, 497th Meeting (Sept. 7, 1950), p. 9. See note 22 supra. 

384 New York Times, July 5, 1950, p. 2, col. 7. 

85 Ibid., July 14, 1950, p. 3, col. 4 (no Red Cross observers have been permitted to ob- 
serve Communist forces in action nor have prisoners been properly reported). 

86 Security Council, Document 8/1756 (Sept. 4, 1950), pp. 6, 7. 
87 Security Council, Document S/1834 (Oct. 5, 1950), p. 5. 
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Later reports are to the same effect. The Sixth Report ** notes that books 
and pamphlets for prisoners are not being censored, in accordance with the 
Geneva Convention, and also lists enemy ‘‘violations of the laws of war re- 
ported by United Nations forces.’’ The Seventh Report *® notes the wide 
latitude given Red Cross observers. 

It is apparent therefore that the international armed force involved in 
the Korean conflict considers itself bound by the generally accepted rules 
of war. It is proper that this be so, whatever the name given to such an 
international action, for such regulations can be considered legally binding 
upon an international armed force. Such delineations and changes as are 
necessary in the rules of war to accommodate them specifically to this new 
type of armed force must be made within the framework of the existing. 
recognized principles on which the specific rules are based. 


88 Security Council, Document 8/1860 (Oct. 21, 1950), p. 9. 
8° Security Council, Document 8/1883 (Nov. 3, 1950), p. 5. 
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THE TAGANAK ISLAND LIGHTHOUSE DISPUTE * 


By VICENTE ABAD SANTOS 
Associate Professor of Law, University of the Philippines 


and 


CHARLES D. T. LENNHOFF 
Lt. Col. JAGC, U. S. Army 


The Treaty of Peace concluded in Paris between the United States and 
Spain on December 10, 1898, ending the Spanish-American war, provided 
in Article III that ‘‘Spain cedes to the United States the archipelago known 
as the Philippine Islands and comprehending the islands lying within the 
following lines. ...’’? In another treaty * concluded between the same 
countries on November 7, 1900, it was provided in the Sole Article that 
Spain relinquishes to the United States all title and claim of title, which 
she may have had at the time of the conclusion of the Treaty of Peace 
of Paris, to any and all islands belonging to the Philippine Archipelago, 
lying outside the lines described in Article III of that Treaty and par- 
ticularly to the islands of Cagayan Sulu and Sibutu and their depend- 
encies, and agrees that all such islands shall be comprehended in the 
cession of the Archipelago as fully as if they had been expressly in- 
cluded within those limits. 
A group of islands* lying off the coast of North Borneo were claimed by 
the United States as part of the Philippine Archipelago ceded to it by 
Spain in the two treaties above mentioned, although they were then ad- 
ministered by the British North Borneo Company.‘ In reply to the claim 


* This article has been cleared for publication by the Department of Defense. The 
views expressed herein are those of the author and do not imply Department of Defense 
indorsement of factual accuracy or opinion. 

1U. 8. Treaty Series, No. 343. 2U. 8. Treaty Series, No. 344. 

8 The Turtle and Mangsee Islands. The center of the Turtle Island group lies about 
30 miles north of Sandakan, North Borneo, and about 175 miles west of Jolo Island, 
the southwesternmost province of the Philippines. The Mangsee Islands lie still farther 
north and west of the Turtles off the north coast of Borneo. The location of the light: 
house in dispute, Taganak Island, lies 20 miles northeast of Sandakan and 22 miles 
south of the center of the Turtle group. 

4In claiming title to the islands as successor to Spain, the United States said: ‘‘The 
title of Spain to the Sulu Archipelago, of which Cagayan and Subutu formed part, rests 
on historical facts and repeated acts of submission of the Sulu chiefs to the Crown of 
Spain, and the territorial limits of Spanish jurisdiction in that quarter are stated in gel 
eral terms in the protocols signed between Great Britain, Germany, and Spain in 187, 
1885, and 1897, from which it appears that Spain relinquished in favor of Great Britail 
all claim of sovereignty over the territories of the mainland of Borneo which then be 
longed or had belonged in the past to the Sultan of Sulu, including therein the neighbor 
ing islands of Balambangan, Banguey, and Malawali, as well as those islands lying 
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of the United States the British Government stated that 


. . . there is no intention on their part to question the title of the 
United States to the islands aforementioned. His Majesty’s Govern- 
ment desired only to ascertain whether the United States Government 
would be willing to forego their right to these islands, out of considera- 
tion for the fact that the North Borneo Company had during many 
years carried on the administration of them under the apparent belief 
that the islands formed part of the company’s territory, and as the 
company attached importance to being permitted to retain control over 
them.° 


In an exchange of notes dated July 3 and 10, 1907,° the United States and 
Great Britain agreed on the following arrangement with respect to these 
islands: 


Firstly : that the said Company be left undisturbed in the adminis- 
tration of the islands in question without any agreement specifying 
details, the United States Government simply waiving in favour of said 
Company the right to such administration in the meantime, in other 
words, that the existing status be continued at the pleasure of the two 


Governments concerned. 
* * * 


Fifthly: that the understanding shall continue until the said two 
Governments may by Treaty delimit the boundary between their re- 
spective domains in that quarter, or until the expiry of one year from 
the date when notice of termination be given by either to the other. 


On January 2, 1930, the United States and Great Britain finally con- 
cluded a convention * wherein the boundary between the Philippine Archi- 
pelago and the State of North Borneo was delimited. By this convention 
the sovereignty over the islands in question was definitely recognized as per- 
taining to the United States. On the same day that the convention was 
signed the two governments exchanged notes * wherein we find the following: 


Firstly. That the said company be left undisturbed in the adminis- 
tration of the islands in question ® unless or until the United States 
Government give notice to His Majesty’s Government of their desire 
that the administration of the islands should be transferred to them. 
The transfer of the administration shall be effected within one year 


within a zone of 3 marine leagues along the coast, and which form part of the territories 
administered by the company styled British North Borneo Company, while as to the rest 
of the islands pertaining to her under the Suluan capitulations and submissions Spain 
reserved and was admitted to have sovereignty whether they were effectively occupied 
by Spain or not.’’ See letter of Secretary of State (Hay) to the British Ambassador, 
dated Dec. 10, 1904. Foreign Relations of the United States (1907), Part 1, p. 542. 

5 Letter of the British Ambassador (Durand) to the Secretary of State, dated Sept. 
29, 1905. Ibid. 6U. 8S. Treaty Series, No. 856. 

7 Ibid. 8 Ibid. 

On July 15, 1946, the British Government took over the Borneo sovereign rights from 
the British North Borneo Company pursuant to the agreement of June 26, 1946. Great 
Britain, Appendix of Prerogative Orders, No. 7, 1 Statutory Rules and Orders (1946), 
p. 2347, 
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after such notice is given on a day and in a manner to be mutually 
arranged. 
* * * 

Thirdly. ... In the event, however, of the island of Taganak being 
so transferred, the United States Government will give favourable con- 
sideration to the question of the compensation to be paid to the said 
company in respect of the capital expenditure incurred by the company 
in connection with the lighthouse situated on the island, and that the 
United States Government will provide for the future maintenance of 


the lighthouse. 
* * 


Seventhly. In the event of the cession, sale, lease, or transfer of the 
islands in question to any third party, the United States Government 
undertake to use their good offices in commending to the favourable 
consideration of such third party the desires expressed by His Maj- 
esty’s Government in the United Kingdom and the British North Bor- 
neo Company, as set out in the preceding articles of the present ar- 
rangement. 


When, on July 4, 1946, the Philippines became an independent republic, 
the islands named in the above-mentioned convention and notes were di- 
voreed from the sovereignty of the United States by virtue of their being 
part of Philippine territory.’° 

In a letter to the British Chargé d’Affaires in Manila, dated September 
19, 1946, the Philippine Secretary of Foreign Affairs gave formal notice of 
the desire of the Philippine Government to take over the administration of 


the islands. In June, 1947, the British Government, stressing the impor- 
tance of a strong police force and of the lighthouse at Taganak Island, re- 
quested the Philippine Government to reconsider its decision and leave the 
administration of said islands to the North Borneo Government because 
‘these islands are so far from the nearest Philippine administrative base 
that . . . it would be in the best interests of both the Philippine and the 
North Borneo Government for the latter to remain responsible for the 
administration of the islands.’?'! The proposed arrangement would be 
without prejudice to Philippine sovereignty. Notwithstanding its pro- 
posal, the British Government agreed with a Philippine Government pro- 


10 The Constitution of the Philippines (33 Philippine Official Gazette, p. 729), approved 
by the President of the United States on March 23, 1935, defines Philippine territory as 
comprising ‘‘. . . all territory ceded to the United States by the treaty of Paris con- 
cluded between the United States and Spain on the tenth day of December, eighteen hun- 
dred and ninety-eight, the limits of which are set forth in Article III of said treaty, 
together with all the islands embraced in the treaty concluded at Washington, between 
the United States and Spain on the seventh day of November, nineteen hundred, and the 
treaty concluded between the United States and Great Britain on the second day of Jan- 
uary, nineteen hundred and thirty, and all territory over which the present Government 
of the Philippine Islands exercises jurisdiction.’’ Art. I, Sec. 1. 

11 Letter of British Foreign Service Officer, N. E. Dening, to the Philippine Secretary 
of Foreign Affairs, dated June 6, 1947. 
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posal to set up a joint committee to consider and report on various questions 
relating to the administration of the islands.” 

The joint committee was set up and made an inspection of the islands. 
Later, after receiving the report of the Philippine Delegation, the Philip- 
pine Government, on September 24, 1947, made known its decision to take 
over immediately the administration of the islands, at the same time assur- 
ing the British Government that an adequate police force would be main- 
tained thereon; but as to the request of the British Government that the 
Philippine Government pay for the capital cost of the lighthouse at Taganak 
Island and provide for its future maintenance, the Philippine Government 
answered as follows: 


. .. In connection with the lighthouse at Taganak, it appears that 
the same has been severely damaged, that it has not been in operation 
since its destruction during the war, and that while useful to North 
Borneo it has practically no utility for the Philippines. It is the view 
of my government that when the United States undertook in the notes 
of 1930 to consider favourably the question of the payment of the 
capital expenditure incurred in the construction of the lighthouse, the 
undertaking presupposed that the lighthouse be in working condition 
at the time of the transfer of the islands and that its operation be also 
necessary or will provide some public benefit to the United States or 
its suecessor, the Philippines. . . .** 


While rejecting the British request, the Philippine Government at the 
same time proposed to lease to the North Borneo Government the site abso- 
lutely needed for the lighthouse at Taganak at a nominal rental of one peso 
per annum ‘‘for as long a period as North Borneo needs and desires to use 
the lighthouse.’’?* The Philippine Government stated that the proposed 
arrangement would enable North Borneo to operate at its expense a service 
that it needs and at the same time keep the Philippine Government from 
maintaining a service that it does not need and which would be difficult to 
justify to the people of the Philippines. 

The administration of the islands was to be assumed by the Philippine 
Government on October 2, 1947,*° but actually the islands were taken over 
on October 16, 1947, without prejudice, however, to further discussion of 
various points involved in the transfer, particularly the question of the 
lighthouse at Taganak Island.*® 

On May 26, 1948, the British Minister in Manila wrote to the Philippine 
Secretary of Foreign Affairs stating in part as follows: 


12 Ibid. 

13 Letter of the Philippine Secretary of Foreign Affairs to the British Minister in 
Manila, dated Sept. 24, 1947. 14 [bid. 

15 Letter of the Philippine Secretary of Foreign Affairs to the British Minister in 
Manila, dated Sept. 24, 1947. 

16 Letter of the British Minister in Manila to the Philippine Secretary of Foreign 
Affairs, dated April 20, 1948. 
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. .. By arranging for the transfer of the Turtle and Mangsee Is- 
lands from British to Philippine administration His Majesty’s Gov- 
ernment have clearly demonstrated that the Government of the Repub- 
lie of the Philippines have succeeded to the rights and obligations of 
the Government of the United States under the Anglo-American Con- 
vention signed at Washington on the 2nd January, 1930, and the sub- 
sequent Exchange of Notes. They wish, in particular, to call the at- 
tention of the Philippine Government to the following passage ** from 
Mr. Stimson’s note to Sir Esme Howard of the 2nd January, 1930 on 
the subject of the Taganak lighthouse, whose importance to shipping 
has already been stressed; . . . His Majesty’s Government consider 
that these words impose upon the Government of the Philippines specific 
obligations, which are in no way affected by the fact that the lighthouse 
was largely destroyed during the recent hostilities, both with regard to 
the capital cost and the future maintenance of the lighthouse. They 
wish to remind the Government of the Philippines that it is in any case 
an accepted obligation of sovereign states to ensure the safety of ship- 
ping about their coasts by assuming responsibility for the provision of 
lighthouses and other necessary navigational aids. . . 


On July 23, 1949, the Philippine Government answered the above letter 
and stated that it had given consideration to the views expressed by the 
British Government but that it could not see its way clear to deviate from 
its previous position. The Philippine Government did admit the existence 
of a moral obligation of sovereign states to ensure the safety of shipping 
along their coasts by providing necessary navigational aids consistent with 


financial ability.*® 

The above, in brief, is the status of the negotiations between the Philip- 
pine and British governments over the lighthouse at Taganak Island. 

The exchange of communications between the Philippine and British 
governments reveals that the latter desires the former to pay the capital 
cost of the lighthouse at Taganak Island and to continue its maintenance, 
based on the following propositions: (a) that the Philippine Government 
succeeded not only to the rights but also to the obligations assumed by the 
United States in the exchange of notes of January 2, 1930, and (b) that at 
any rate it is the obligation of the Philippines as a sovereign state to main- 
tain the lighthouse in order to ensure the safety of shipping about its coasts. 

It might well be asked whether the Philippine Government succeeded to 
the obligations assumed by the United States in the exchange of notes of 
January 2, 1930. Here it may be said that the Philippine Government 
tacitly admitted that it is bound by the obligations assumed by the United 
States in the said exchange of notes. Nevertheless, in connection with the 
lighthouse at Taganak Island, the Philippine Government attempted to 
avoid complying with the admitted obligations by reading into the exchange 


17 The third paragraph of the note. 
18 Letter of the Philippine Undersecretary of Foreign Affairs to the British Minister 
in Manila. 
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of notes an implied condition to the following effect: ‘‘This undertaking 
presupposes naturally that the lighthouse be in working condition at the 
time of the transfer and that its operation is necessary and will provide 
some public benefit to the United States or its successor, the Philippines.’’ *° 
In addition the Philippine Government claimed that 


In the ocular inspection of the lighthouse by the joint Philippine-Brit- 
ish Committee, it was found to be in such a worn-down and damaged 
condition as to be practically non-serviceable. It was also found that 
the operation of this lighthouse is exclusively for the benefit of San- 
dakan Harbor and that no Philippine shipping of any kind is served 
thereby.”° 


It would seem that the attempt of the Philippine Government to read into 
the exchange of notes of January 2, 1930, an implied condition is hardly 
justified. The plain wording of the paragraphs entitled ‘‘Thirdly’’ pre- 
eludes the reading of such a condition. On the other hand it would seem 
that the Philippine Government may very well avoid the claim of the British 
Government on the first proposition by simply relying on a strict construc- 
tion of the aforesaid notes. Thus the paragraphs entitled ‘‘Seventhly”’ 
state that 


In the event of the . . . transfer of the islands in question to any third 
party, the United States Government undertakes to use its good offices 
in commending to the favourable consideration of such third party the 
desires of His Majesty’s Government . . . as set out in the preceding 
articles of the present arrangement.” 


From this passage it may very well be argued that at the time the arrange- 
ment between the United States and Great Britain was concluded they did 
not contemplate passing on to a transferee of the United States the obliga- 
tions assumed by the United States Government as embodied in the para- 
graphs entitled ‘‘Thirdly.’’ In other words, the obligations were assumed 
by the United States solely and were not to pass to its successor for, other- 
wise, there would have been no need to provide in the notes that the United 
States would use its good offices in commending to the favorable considera- 
tion of the transferee the desires of the British Government as set out in the 
notes. Adding force to this argument is the fact that when the Philippine 
Independence Act *? was passed by Congress in 1934, a detailed enumeration 
was made in the Act of the obligations to be assumed by the independent 
Philippine Government,”* but nowhere in the Act is there any mention made 


19 Letter of the Philippine Undersecretary of Foreign Affairs to the British Minister 
in Manila, dated July 23, 1949. 20 Ibid. 

211n a letter dated Feb. 10, 1950, the writers were informed by the U. S. State De- 
partment that ‘‘a check of the files in the Department of State fails to reveal that the 
British Government has at any time requested the United States Government to use its 
good offices in connection with the disagreement between the Philippines and Great Bri- 
tain concerning the lighthouse at Taganak Island.’’ 

*2 Public Act No. 127, 73d Congress. 23 Section 2 (b). 
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of the obligations assumed by the United States in favor of the British Gov- 
ernment in relation to the lighthouse at Taganak Island. 

As to the claim of the British Government that it is the obligation of the 
Philippines as a sovereign state to ensure the safety of shipping along its 
coasts, the Philippine Government has acknowledged a moral obligation to 
provide, along its coasts, necessary navigational aids consistent with its 
financial ability.24 The Philippine Government claims that by proposing 
to lease the lighthouse site to the North Borneo Government at a nominal 
rental it thus discharges its acknowledged moral obligation,”® leaving the 
actual reconstruction and maintenance of the lighthouse to the British Gov- 
ernment. Whether this proposal of the Philippine Government is sufficient 
to discharge it from its obligation presents an interesting problem. 

The extent of the responsibility of states to provide navigational aids 
along their coasts does not appear to have been specifically defined. There 
would appear to be no problem along coasts where domestic shipping is in- 
bound to ports of the state, for it would be to the interest of the state there 
to provide such aids. However, the problem is pointed where foreign ship- 
ping is in transit along the coasts of the state in question. In these cases 
there appears to be no fixed and certain rule of responsibility. Analogous 
precedents bear out this lack of definite responsibility. In 1864, as the 
result of several shipwrecks off the coast of Morocco near Gibraltar, the 
Sultan of Morocco built a lighthouse on Cape Spartel. A previous Spanish- 
Moroccan treaty of commerce stated in part: 


Experience has shewn that the lack of a light . . . exposes naviga- 
tion to great risk and losses, and His Shereefian Majesty desirous of 
contributing as far as possible to the security and development of the 
aforesaid commerce and navigation pledges himself to construct a light- 
house on Cape Spartel and to take charge of its lighting and upkeep.” 


Then in 1865 a convention as to the Cape Spartel lighthouse was concluded 
between Morocco and eleven other states.27 The heads of these states 
‘moved by a like desire to assure the safety of navigation along the coasts 
of Morocco, and desirous to provide, of common accord, the measures most 
proper to attain thisend... 


Article I 


His Majesty Scherifiene, having, in an interest of humanity, ordered 
the construction, at the expense of the Government of Morocco, of a 


24 Letter of the Philippine Undersecretary of Foreign Affairs to the British Minister 
in Manila, dated July 23, 1949. 25 Ibid. 

26 Joaquin Velez Villanueva, Recopilacién Legislativa en la Zona de Influencia de Es- 
pana en Marruecos, en la de Tanger y en la de Francia (Madrid, 1917), p. 23. 

27 These states were: United States, Austria, Belgium, France, Great Britain, Italy, 
The Netherlands, Portugal, Spain, Sweden, and Norway. The Cape Spartel Lighthouse 
Convention appears in U. S. Treaty Series, No. 245. 
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light-house at Cape Spartel consents to devolve . . . the administration 
on the . . . contracting Powers. 


Article II 


The Government of Morocco not at this time having any marine 
either of war or commerce, the expenses necessary for upholding and 
managing the lighthouse shall be born by the contracting Powers. . . . 
If, hereafter, the Sultan should have a naval or commercial marine, 
he binds himself to take share in the expenses. The expenses of repairs, 
and in need of reconstruction shall also be at his cost. 


Neither the language nor the actions of the Powers concerned in the Cape 
Spartel lighthouse situation suggests in any manner a responsibility on the 
part of Morocco to build and maintain a lighthouse, despite numerous ship- 
ping accidents because of the lack of a lighthouse. True, the Sultan of 
Morocco did construct a lighthouse, but the words used to describe this 
intended action clearly indicate a philanthropic intention on the part of the 
Sultan, bolstered no doubt by the fact that some of the foreign shipping 
involved was inbound to a Moroccan port—Tangier. Further, the words 
of the convention, instead of stating, or at least hinting at, a responsibility 
of Morocco to sustain the lighthouse, quite to the contrary indicate a re- 
sponsibility on the part of the using states to support the needed naviga- 
tional aid.”® 

In a convention of 1866 establishing tariff duties between Japan and 
four other states,?® Article XI states: 


The Government of Japan will provide all the Ports open to Foreign 
trade with such lights, buoys and beacons as may be necessary to render 
secure the navigation of approaches to the said Ports. 


Here, although Japan did agree to provide navigational aids, it did so in a 
convention where mutual co-operation was necessary, and where, although 
the language of the convention could naturally have indicated a Japanese 
responsibility so to provide the aids mentioned, such wording is conspicu- 
ously lacking, thus lending itself readily and, we submit, logically to the 
conclusion that no such responsibility was supposed. 

In 1930 a Conference for the Unification of Buoyage and Lighting of 
Coasts *° was held at Lisbon by several states.* In the agreement concern- 
ing maritime signals, the following language is used: 


Article 2. The provisions of the . . . Regulations may be departed 
from ... particularly . . . where the expenditure involved be out of 
proportion to the traffic concerned. 


28 Preamble to the convention. See U. S. Treaty Series, No. 245. 

29 Convention establishing tariff duties between Japan and the United States, Great 
Britain, France, and The Netherlands. U. 8. Treaty Series, No. 188. 

80 League of Nations Docs. C.634. M.253 (1930), Vol. III, p. 13. 

81 These were: Germany, Belgium, Cuba, Spain, Estonia, Finland, France, Morocco, 
Tunis, Greece, Monaco, The Netherlands, Portugal and Sweden. 
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The necessity for proper navigational aids is specifically dispensed with 
where the cost is disproportionate to the traffic. This statement clearly nega- 
tives any definite responsibility by any state to provide navigational aids. 

In the case at hand, the Island of Taganak is situated outside the mouth 
of Sandakan Harbor. Sandakan is on the Island of Borneo. No Philippine 
shipping of any kind is served by the lighthouse thereon.*? To find a re- 
sponsibility on the part of the Philippine Government to rebuild and 
maintain this lighthouse would not only go against the dictates of reason 
but would also be contrary to such analogous cases as exist. In the Cape 
Spartel case no responsibility on the part of Morocco to maintain a light- 
house is mentioned nor can it be inferred, and there the Government of 
Morocco was at least interested in shipping en route to its ports. Here no 
shipping that would benefit by the lighthouse is bound for Philippine ports. 
In the Japanese convention all the states concerned were making concessions 
of a kind, and Japan had a real interest in the shipping that she agreed to 
protect. Here again the shipping to be protected is of no benefit to the 
Philippine Government and, further, there is no mutually agreed upon 
contract to urge Philippine concession. In the Lisbon conference a mutual 
agreement was drawn up whereby all the signatory states were benefited 
and clearly no responsibility was declared. Here again there is no benefit 
to Philippine shipping. In addition, should a responsibility be found in 
this case requiring the Philippine Government to rebuild and maintain the 
lighthouse at Taganak Island, such a finding would be a basis for a prece- 
dent requiring a state to provide navigational aids to any foreign shipping 
that happens to pass near any island, reef, shoal or rock under the sover- 
eignty of the state—even to the extent of ignoring considerations of cost 
and traffic. Although this step would be carrying the precedent out to the 
‘‘dryly logical extreme’’ that has moved Mr. Justice Cardozo to abhor- 
rence, the above basis would definitely suggest such action. 

It would seem, therefore, that the Philippine Government is justified in 
refusing to pay for the capital cost of the lighthouse at Taganak Island and 
in refusing to provide for its maintenance. The Philippine Government did 
not succeed to the obligations assumed by the United States in the exchange 
of notes of January 2, 1930. Neither is the Philippine Government, under 
present circumstances, under any legal or moral obligation to provide navi- 
gational aids to shipping on Taganak Island. 


32 Letter of the Philippine Undersecretary of Foreign Affairs to the British Minister 
in Manila dated July 23, 1949. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By Yuen-ui LIANG * 


RECOGNITION BY THE UNITED NATIONS OF THE REPRESENTATION OF A MEMBER STATE: 
CRITERIA AND PROCEDURE 

The question of recognition by an international organization of the rep- 
resentation of a Member State, a question recently considered by the Gen- 
eral Assembly of the United Nations as a result of a proposal by Cuba, had 
previously engaged the attention of several international bodies. For in- 
stance, after the Italian conquest of Ethiopia, the Credentials Committee 
of the Assembly of the League of Nations was confronted with the issue of 
the seating of Ethiopian representatives in the Assembly. Referring to the 
situation then existing in Ethiopia, the Committee, in its report to the 
Assembly, stated : 


The Head of the State is in a foreign country; the Government of 
the State is no longer in the capital; according to some of the docu- 
ments submitted, a governmental authority is stated to be established 
in another part of the country. It seems exceptionally difficult to judge 
of the nature and the extent of the power of that authority, and of the 
strength of the connections still existing between it and the Head of the 
State. The question that accordingly presented itself to the Commit- 
tee was whether the Head of the State, from whom the eredentials un- 
der examination emanate, was exercising his legal title effectively 
enough to make those credentials perfectly in order.* 


The Committee at one time thought of proposing that the Assembly should 
ask the Permanent Court of International Justice to give an advisory opin- 
ion on the question. However, in view of the fact that the Assembly would 
probably have come to an end before the Court could give its opinion, the 
Credentials Committee invoked the provisions of Rule 5, paragraph 4, of 
the Rules of Procedure of the Assembly, stipulating that, unless the As- 
sembly decided otherwise, any representative to whose admission objection 
had been made should sit provisionally with the same rights as other rep- 
resentatives. The Ethiopian credentials were therefore considered as suffi- 


* Director, Division for the Development and Codification of International Law, United 
Nations Secretariat. The present note was prepared in collaboration with Miss Kwen 
Chen. 

1 League of Nations, Records of 17th Assembly, 1936, Plenary, p. 40. 
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cient to permit the Ethiopian Delegation to sit at that session of the As- 
sembly.? 

In 1944, at the twenty-sixth session of the International Labor Confer- 
ence, an objection was lodged by the United Slav Committee concerning 
the nomination of the delegates by the Government of Yugoslavia, and a 
request was made that the National Committee of Liberation of Yugoslavia 
be invited to send its delegation to the Conference. The Credentials Com- 
mittee of the Conference expressed the opinion that since the government 
which appointed the delegates was generally recognized by the other mem- 
bers of the Organization and the Committee of National Liberation had not 
been recognized as the government of Yugoslavia by any member of the 
Organization, the government delegates of Yugoslavia should be regarded 
as duly accredited to that session of the Conference. The report of the 
Credentials Committee further stated: 


The Committee is, however, impressed with the difficulties which 
would have confronted it if there had been divergencies between the 
recognition policies of the different members of the Organization in 
relation to Yugoslavia. . .. It therefore asks the Conference to request 
the Governing Body to consider the whole subject of procedure to be 
followed in any future case in which a question involving recognition 
of a State or a Government may arise in connection with the activities 
of the International Labour Organization.° 


In the following year, at the twenty-seventh session of the International 
Labor Conference, an objection to the credentials of the government repre- 
sentatives of the Argentine Republic was raised by the Workers Group at 
the Conference on the ground that the government which appointed the 
representatives to the Conference was a Fascist government. The objection 
was considered by the Credentials Committee of the Conference which 
reported : 


The Argentine Republic is one of the signatories of the United Na- 
tions Charter, adopted at San Francisco on 26 June 1945. As the 
United Nations Organization was thus made open to the Argentine Re- 
public, and as the States which constitute that Organization maintain 
with it all the relations which derive from the cireumstances mentioned 
above, the Credentials Committee considers that it would serve no pur- 
pose for it to examine the credentials of the representatives of the 
Government of the Argentine Republic at the twenty-seventh session of 
the International Labour Conference, except as regards their duly 
verified formal correctness.* 


2 Ibid., pp. 40-42. See H. Lauterpacht, ‘‘The Credentials of the Abyssinian Delega- 
tion to the Seventeenth Assembly of the League of Nations,’’ British Year Book of In- 
ternational Law, Vol. 18 (1937), p. 184. 

8 International Labor Conference, Records of Proceedings, 26th Sess., 1944, p. 292 
(Second Report of the Credentials Committee). The Conference adopted the Report 
without taking further action on its proposal. 

4 Ibid., 27th Sess., 1945, p. 321 (Seventh Report of the Credentials Committee). 
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In 1945, at the San Francisco Conference, one of the amendments intro- 
duced by Norway to the Dumbarton Oaks Proposals provided that the Gen- 
eral Assembly of the United Nations Organization be given ‘‘the right to 
present recommendations to Member States with regard to the recognition 
of new Governments or new States.’’> This amendment was later with- 
drawn by the Norwegian Delegation, which considered that the point in 
question was ‘‘covered by the amendment to Chapter V.B.6 (of the Dum- 
barton Oaks Proposals) suggested by the four Sponsoring Governments.’’ ® 
Although this proposal was limited to substituting collective recognition for 
individual recognition, it might, if adopted, have had some effect on the 
consideration by the General Assembly of the question of representation of 
a Member State in the United Nations. 


I. THE QUESTION OF CHINESE REPRESENTATION 


Some months before the opening of the fifth session of the General Assem- 
bly in September, 1950, the right of the Chinese National Government to 
represent China in the United Nations had been challenged by the Soviet 
Union in various organs of the United Nations and in specialized agencies. 
The question of Chinese representation was first raised in the Security 
Council by the Soviet representative on December 29, 1949. A few days 
later, the Soviet Union submitted to the Council a draft resolution propos- 
ing that the Council should decide not to recognize the credentials of the 
representative of the ‘‘Kuomintang Group.’’* In this connection, the 
Indian representative observed that if a question of representation and 
credentials was to be decided by the Security Council or other organ con- 
cerned without any guidance, there was a danger that different organs of 
the United Nations might decide it by their own majorities in their own 
different ways. He suggested that some uniform procedure, which could 
be adopted by all the organs, was obviously desirable in order that the 
chances of conflicting decisions might be minimized. Accordingly, he sub- 
mitted to the Security Council two amendments to the Provisional Rules 
of Procedure of the Council concerning representation and credentials of 
members of the Council. The text of the amendments read as follows: 

5U.N.C.1.0., Vol. III, Doe. 2, G/7(n) (1), May 4, 1945, pp. 366-367. 

6U.N.C.1.0., Vol. II, Doc. 365, EX-SEC/10, p. 567. The amendment of the four 
Sponsoring Governments, referred to by the Norwegian Delegation, read: ‘‘Subject to 
the provisions of paragraph 1 of this Section, the General Assembly should be empowered 
to recommend measures for the peaceful adjustment of any situation, regardless of origin, 
which it deems likely to impair the general welfare or friendly relations among nations, 
including situations resulting from a violation of the Purposes and Principles set forth 
in this Charter.’’ Ibid., Vol. III, Doe. 2, G/29(a), May 11, 1945, p. 629. This amend- 
ment was subsequently adopted in substance as Art. 14 of the Charter. 

7U. N. Doe. 8/1443. Upon the rejection of the Soviet draft resolution, the represen- 


tative of the Soviet Union withdrew from the Council. See Security Council, 5th Year, 
Official Records, No. 3, p. 10. 
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In Rule 13, before the last sentence, insert the following: 


‘‘The credentials shall be issued either by the head of the State or 
the Government concerned or by its Minister of Foreign Affairs.”’ 


After Rule 17, insert the following: 


‘Where the right of any person to represent, or to continue to rep- 
resent, a State on the Security Council, or at a meeting of the Security 
Council, is called in question on the ground that he does not repre- 
sent, or has ceased to represent, the recognized Government of the 
State, the President of the Council shall, before submitting the ques- 
tion to the decision of the Council, ascertain (by telegraph if neces- 
sary) and place before the Council, so far as advisable, the views 
of the Governments of all other States Members of the United Na- 
tions on this matter.’’ ® 


On January 17, 1950, the Security Council agreed to refer the Indian 
representative’s proposal to its Committee of Experts for study and re- 
port. The Committee of Experts considered this question at its 113th 
through 115th meetings, in which the representative of Cuba presented the 
argument that under Articles 10 and 13 of the Charter neither the Security 
Council nor any other organ of the United Nations, except the General As- 
sembly, was competent to carry out studies and recommend uniform solu- 
tions on matters affecting the Organization as a whole.’° In his opinion 


( 
the distinction between credentials and representation was a legal and 2 
political reality which could not be denied. The credentials only certi- y 
fied the powers conferred by a State to its representatives. Represen- y 
tation, on the other hand, was the right of a Government to act on be- ‘ 
half of the State. Consequently, objections which could be levelled 
against credentials did not necessarily affect the legitimacy of the rep- 0! 
resentation of the Government which had issued those credentials; but 
objections levelled against the representation of a Government must a 
necessarily affect the very capacity or right of that Government to act to 
or have itself represented on behalf of a State.*? te 
He concluded that the problem of representation should be solved for the be 
Organization as a whole. by 
On February 14, 1950, the Committee of Experts submitted to the Se- of 
curity Council its report, which stated that there was no objection to the bu 
first Indian amendment to Rule 18, but that, with respect to the proposed 
Rule 17—A, ‘‘it was the opinion of the majority that the question under dis- hho. 
cussion was of such a nature that the General Assembly should be the organ 1: 
of the United Nations to initiate the study and to seek uniformity and co- con 
Offic 
8 U. N. Doe. 8/1447, Jan. 13, 1950, p. 2. 13 
9 Security Council, 5th Year, Official Records, No. 4, p. 13. 14 
10 U. N. Does. S/C.1/SR.113 (p. 5) and 114 (p. 2). p. 2 


11U. N. Doe. S8/C.1/SR.113, pp. 3-4. See also Doc. A/1308, p. 4. 
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ordination with regard to the procedure governing representation and 
eredentials.’’ 

On March 8, 1950, a memorandum on the ‘‘Legal Aspects of the Prob- 
lem of Representation in the United Nations’’ was circulated by the Secre- 
tary General to the members of the Security Council in which it was stated: 


The primary difficulty in the current question of the representation 
of Member States in the United Nations is that this question of repre- 
sentation has been linked up with the question of recognition by Mem- 
ber Governments. 

The recognition of a new State, or of a new government of an exist- 
ing State, is a unilateral act which the recognizing government can 
grant or withhold... . 

On the other hand membership of a State in the United Nations and 
representation of a State in the organs is clearly determined by a col- 
lective act of the appropriate organs; in the case of membership, by 
vote of the General Assembly on recommendation of the Security 
Council, in the case of representation, by vote of each competent organ 
on the credentials of the purported representatives. . . 


On the basis of this analysis, the memorandum suggested certain principles 
to be applied by organs of the United Nations in cases where two rival gov- 
ernments claimed to represent a Member State in the United Nations. 

On February 7, 1950, at the tenth session of the Economie and Social 
Council, a draft resolution submitted by the Soviet Union proposing to 
“exclude the representative of the Kuomintang group’’ from the Council 
was rejected. The representative of India commented that, under the pro- 
visions of its rules of procedure, the Council was required to examine the 
credentials of its members and that it was not competent to take a decision 
of the nature suggested by the Soviet representative." 

On June 1, 1950, the Trusteeship Council, at its seventh session, rejected 
a Soviet draft resolution similar to the one submitted by the Soviet Union 
to the Economic and Social Council. During the discussion, the represen- 
tative of France explained that his delegation took the view that it would 
be inappropriate for the Council to take any decision on the question raised 
by the Soviet proposal, since it was a question that went beyond the sphere 
of procedure and concerned not only the states represented on the Council 
but all the States Members of the United Nations." 

On May 30, 1950, the General Conference of the United Nations Educa- 
tional, Scientific and Cultural Organization, upon the recommendation of 


12U. N. Doe. 8/1457, p. 2. At its 468th meeting, the Security Council approved the 
conclusions of the Committee of Experts on this subject. See Security Council, 5th Year, 
Official Records, No. 10, p. 11. 

18 U. N. Doe. A/1466, pp. 2-3. 

14 Economie and Social Council, 5th Year, Official Records, 10th Sess., 344th meeting, 


15 Trusteeship Council, 7th Sess., Official Records, 1st meeting, p. 2. 
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its Credentials Committee, adopted a resolution expressing the wish ‘‘that 
the United Nations adopt general criteria by which it may be possible to 
reach a uniform and practical settlement of the problem of the representa- 
tion on the various organs and organizations of the United Nations of coun- 
tries of which two or more authorities claim to be the only regular govern- 
ment,’’ and that ‘‘this question be considered as soon as possible, in view 
of the serious difficulties to which the present situation in China is giving 
rise.”’ 


II. Suaaestep CriITERIA CONCERNING THE RECOGNITION OF REPRESENTATION 
IN THE UNITED NATIONS 


It was probably in view of these developments that Cuba requested, by a 
letter dated July 19, 1950, to the Secretary General of the United Nations, 
that the item ‘‘Recognition by the United Nations of the Representation of 
a Member State’’ be placed on the provisional agenda of the fifth session of 
the General Assembly.'7 On September 22, 1950, the General Committee of 
the General Assembly, after a brief discussion, recommended that the item 
proposed by Cuba be included in the agenda of the General Assembly and 
that it be referred to the Ad Hoe Political Committee.** This recommenda- 
tion was later approved by the General Assembly.’® 

Two draft resolutions were submitted to the Ad Hoe Political Committee, 
one by Cuba’? and one by the United Kingdom,” each of which con- 
tained, inter alia, a number of criteria to be applied for determining which 
government should be considered as representing a Member State in a 
case where two governments contend for representation. During the gen- 
eral debate in the Committee, various amendments to the two draft reso- 
lutions were submitted, mostly with a view to making these criteria more 
detailed. The Committee later decided to establish a subcommittee to 
consider and discuss the problem of representation as a whole, ‘‘in the light 
of the debate, all points raised in the proposals, suggestions, and amend- 
ments, and to report on them with recommendations.’’?? The subcommit- 
tee’s report and draft resolution ** also set forth certain criteria in more or 
less modified terms. During the entire discussion of the problem both in 


16 See U. N. Doc. A/1344, Sept. 6, 1950, p. 2. 

17U. N. Doc. A/1292. By a letter dated July 26, 1950, the representative of Cuba sub- 
mitted an explanatory memorandum on this item. See U. N. Doc. A/1308. 

18 General Assembly, 5th Sess., Official Records, General Committee, 70th meeting, Pp. 
10 (see also Doc. A/1386, p. 11). 

19 General Assembly, 5th Sess., Official Records, Plenary Meetings, 285th meeting, 
Sept. 26, 1950, p. 115. 

20U. N. Doe. A/AC.38/L.6, Oct. 7, 1950. 

21U. N. Doc. A/AC.38/L.21, Oct. 31, 1950. 

22 General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 24th 
meeting, p. 160. 23 U. N. Doc. A/AC.38/L.45, Nov. 21, 1950. 
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the Ad Hoe Political Committee and in its subcommittee, the views of the 
delegations on the establishment of such criteria were many and varied. 
An analysis of the proposed criteria and the opinions expressed thereon is 
given below. 


1. The Cuban Draft Resolution and Amendments Thereto 


Paragraph 1 of the operative part of the Cuban draft resolution provided 
that the General Assembly recommend that 


questions arising in connection with the representation of a Member 
State in the United Nations should be decided in the light of: (a) 
effective authority over the national territory; (b) the general consent 
of the population; (c) ability and willingness to achieve the Purposes 
of the Charter, to observe its Principles and to fulfill the international 
obligations of the State; and (d) respect for human rights and funda- 
mental freedoms.** 


Some representatives thought that these criteria should be supplemented 
so as to make their meaning more clear and definite; others were either 
opposed to these criteria or considered that certain criteria were not sound 
or had little chance of securing general approval. The views in the Com- 
mittee may be summarized as follows: 

With respect to the first criterion, most delegations spoke in its favor, but 
opinions differed as to its interpretation. On the one hand, the Soviet Dele- 
gation considered that ‘‘in the matter of recognition of representation of 
Member States, United Nations organs should follow the principle of ad- 
mitting only representatives appointed by a government exercising effective 
power in the Member State concerned’’; *° and the United Kingdom Dele- 
gation thought that this was an objective test which was sanctioned by in- 
ternational law. On the other hand, the Uruguayan Delegation considered 
that the effective authority should have been acquired by means which were 
in accordance with international law; accordingly, it proposed to add after 
the words ‘‘national territory’’ the phrase ‘‘established without the inter- 
vention of any other State.’’ *° 

The Chinese representative stated that authority over a territory could 
not be considered effective as long as there was persistent and organized re- 
sistance by the people or the existing legal government which the new re- 
gime sought to overthrow, and added that the new regime might have come 
into power as a result of foreign intervention.2” Therefore, the Chinese 
Delegation proposed that the first criterion suggested by Cuba be amended 


24U. N. Doc. A/AC.38/L.6, Oct. 7, 1950. 

*5 General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 18th 
meeting, p. 122. 26 U. N. Doe. A/AC.38/L.11, Oct. 10, 1950. 

*7 General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 18th 
Meeting, pp. 112-113. 
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to read: ‘‘effective authority over the national territory, established without 
the intervention of any other State, independent of foreign control and 
domination, and not as a result of aggression, direct or indirect.’’** The 
United States representative doubted whether a so-called objective test ex- 
isted and observed that ‘‘even in applying the criterion of control between 
two competing regimes, the question whether the people freely accepted 
either or both regimes might be considered in determining whether either 
regime had real control over the State. That was a question which could 
not be determined automatically.’’?° The representative of Costa Rica also 
contended that there were many governments effectively controlling 
the national territory whose authority could be attributed either to the peo- 
ple’s inability to revolt or to the support assured them by a foreign state. 
He gave the case of Manchuria as an example and concluded that the appli- 
cation of the principle of effective authority alone might well be in- 
equitable.*° 

With regard to the second criterion, an amendment was submitted by the 
Chinese Delegation to the effect that the general consent of the population 
should be ‘‘expressed through freely conducted or internationally super- 
vised or observed elections.’’ *4_ While several delegations spoke in favor 
of the Cuban formula, the representative of the United Kingdom thought 
that ‘‘consent of the people’’ was a subjective criterion and could only 
lead to divergences of view and of action.*? The representative of Poland 
asserted that ‘‘the Organization could not ensure that a government exer- 
cised its authority with the consent of the people without intervening in the 
internal affairs of States.’’ *° 

The third and the fourth criteria proposed by Cuba gave rise to extensive 
debate in the Committee. Those who were against these criteria advanced 
the argument that a distinction must be made between the admission of a 
state to membership in the United Nations and the recognition of represen- 
tation of a Member State in the United Nations. They claimed that the con- 
ditions laid down in Article 4 of the Charter regarding admission of Mem- 
bers could not be applied as a test for recognition of the representation of 
a state which had already been admitted to the United Nations; if the gov- 
ernment of the state concerned should later prove to be unable and unwill- 


28 U. N. Doe. A/AC.38/22, Oct. 23, 1950. The Chinese amendment also proposed to 
add to par. 3 of the preamble of the Cuban draft resolution the following paragraph: 
‘«That the recognition of a new representative of a Member State should not be prema- 
ture and should be guided strictly by the principles and provisions of the Charter of the 
United Nations and the Stimson Doctrine of Non-recognition.’’ Ibid. 

29 General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 19th 
meeting, p. 120. 30 Ibid., 20th meeting, p. 130. 

81U. N. Doe. A/AC.38/L.22, Oct. 23, 1950. 

82 General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 18th 
meeting, p. 154. 33 Tbid., 23rd meeting, p. 116. 
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ing to fulfill its obligations under the Charter or failing to observe human 
rights and fundamental freedoms, the state could then be expelled from 
the Organization in accordance with the provisions of Article 6 of the Char- 
ter.“* On the other hand, the representatives who defended these criteria 
asserted that the Charter implied no distinction between the conditions re- 
quired for the admission of a state to membership and those governing the 
collective recognition of a delegation from a Member State, that the pur- 
poses of the United Nations would not be furthered by ignoring the fact 
that a claimant for accreditation was unwilling and unable to carry out 
the obligations laid down in the Charter, and that if, under Article 6 of the 
Charter, a Member which had persistently violated the principles of the 
Charter could be expelled, then logically the Organization had the right not 
to recognize the representation of a government which was unable and un- 
willing to fulfill the obligations prescribed by the Charter.** Certain rep- 
resentatives thought that the fourth criterion was superfluous, since respect 
for human rights and fundamental freedoms was, under Article 1, para- 
graph 3, of the Charter, one of the Purposes of the United Nations and was 
therefore already covered by the third criterion.*® 


2. The United Kingdom Draft Resolution and Amendments Thereto 


Paragraph 1 of the operative part of the draft resolution submitted by 
the United Kingdom recommended: 


where the question of the representation of a Member State arises in 
consequence of internal processes or changes which have taken place 
in the State, the right of a Government to represent the Member State 
concerned in the United Nations should be recognized if that Govern- 
ment exercises effective control and authority over all or nearly all the 
national territory, and has the obedience of the bulk of the population 
of that territory, in such a way that this control, authority and obedi- 
ence appear to be of a permanent character.*’ 


34 For statements to this effect made by the representatives of the members of the 
Committee, see General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 
pp. 116 and 147 (United Kingdom), p. 122 (U.S.S.R.), p. 127 (India), p. 129 (Nether- 
lands), p. 131 (Union of South Africa), p. 138 (Czechoslovakia), p. 141 (Burma), p. 
145 (Chile), p. 151 (Poland), and p. 156 (Canada). 

35 For statements to this effect made by the representatives of the members of the 
Committee, see ibid., pp. 113 and 148 (China), p. 115 (Uruguay), pp. 120 and 155 (U. 
8, A.), p. 139 (El Salvador), p. 146 (New Zealand), p. 148 (Cuba), and p. 155 (Eeua- 
dor). The amendments submitted by China to the Cuban draft resolution proposed to 
add at the end of subparagraph 1(c) of that resolution the words: ‘‘not having been an 
accomplice of aggression or given aid and sympathy to an aggressor so proclaimed by the 
United Nations; and not having committed acts of aggression,’’ and at the end of sub- 
paragraph 1(d) the words: ‘‘as defined by the United Nations Universal Declaration 
of Human Rights.’? See U. N. Doe. A/AC.38/L.22. 

36 Ibid., p. 115 (Uruguay) and p. 131 (Union of South Africa). 

87U. N. Doe. A/AC.38/L.21, Oct. 20, 1950. 
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In the opinion of the representative of the United Kingdom, the question 
of who represented states was a question of fact and the draft resolution 
submitted by his delegation provided for the simple objective test which 
was available and already had the sanction of international law. He fur- 
ther explained that the test applied only to states of which the government 
had changed as a result of some internal development, while changes of 
government brought about through acts of aggression from outside were 
clearly not included. As to the permanent nature of such control and obedi- 
ence, he conceded that ‘‘ while it was not always easy to judge whether con- 
trol would be permanent, that question was in most cases easier to answer 
than the question of consent by the people to control by a government.’’ * 

The United Kingdom proposal also met with both approval and criticism 
by the various representatives.*® While some of them acknowledged that 
it provided undeniable objective tests in the matter of recognition of 
representation of a Member State, others pointed out that neither the cri- 
teria suggested by Cuba, nor those by the United Kingdom, were objective. 
‘aus, it was contended that since it was for each government to decide 
whether it believed in the permanent character of control, authority and 
obedience enjoyed by a new government, the criterion of permanent charac- 
ter was a subjective one. In this connection, the question was also raised 
whether a situation could be regarded as permanent if it simply appeared 
to be so. Moreover, it was thought that the terms ‘‘national territory,” 
‘‘nearly all the national territory,’’ and ‘‘the bulk of the population’’ were 
not always easy to define. As to the obedience of the people to authority, 
it was contended that a government might achieve control over a country 
by subversion and violence and that obedience might mean consent under 
duress. 

In addition to these comments, an amendment was introduced by Vene- 
zuela, proposing to add at the end of paragraph 1 of the United Kingdom 
draft resolution the words: ‘‘and expressly declares its willingness to ful- 
fill the international obligations of the State.’’ *° 


3. The Subcommittee’s Draft Resolution and Amendments Thereto 


The draft resolution adopted by the subcommittee and presented to the 
Ad Hoe Political Committee for consideration, recommended in para- 
graph 1: 

38 General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 18th 
meeting, p. 117. 

89 For the opinions expressed in the Committee concerning the criteria contained in 
the United Kingdom draft resolution, see ibid., p. 117 (United Kingdom), pp. 123 and 
148 (China), p. 128 (Bolivia), p. 129 (Netherlands), p. 131 (Union of South Africa), 
p. 132 (Israel), p. 188 (Norway), p. 140 (Venezuela), p. 142 (Greece), p. 143 (Byelo- 
russian §.S.R.), p. 144 (Yugoslavia), p. 145 (Chile), and p. 146 (New Zealand). 
40U. N. Doc. A/AC.38/L.24, Oct. 25, 1950. 
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(a) that whenever more than one authority claims to be the govern- 
ment entitled to represent a Member State in the United Nations, and 
this question becomes the subject of controversy in the United Nations, 
it should be considered in the light of the purposes and principles of 
the Charter and the circumstances of each case ; 

(b) that the following should be among the factors to be taken into 
consideration in determining any such question: 


(i) the extent to which the new authority exercises effective con- 
trol over the territory of the Member State concerned and is 
generally accepted by the population; 

(ii) the willingness of that authority to accept responsibility for 
the carrying out by the Member State of its obligations under 
the Charter; 

(iii) the extent to which that authority has been established through 
internal processes in the Member State.*? 


The majority of the Ad Hoe Political Committee considered subpara- 
graph 1(a) of the draft resolution to be acceptable. But opinions ex- 
pressed in the Committee reflected serious objections to subparagraph 
1(b). The grounds on which such objections were based may be sum- 
marized *? as follows: 


(1) That the extent of control by the new authority and its general ac- 
ceptance by the population were a subjective factor, the determination of 
which would amount to an intervention in matters essentially within the 
domestic jurisdiction of a state; 

(2) That the test of the acceptance of responsibility by the new author- 
ity for the carrying out of its obligations under the Charter was unaccept- 
able because it confused the issue of admission of a state to membership 
with that of recognition of the representation of a Member State; * 

(3) That the ‘‘extent to which that authority has been established 
through internal processes in the Member States’’ was too vague and was 
open to divergent interpretations; ** and 


41U. N. Doe. A/AC.38/L.45, Nov. 21, 1950. 

42 General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 57th to 
60th meetings, Nov. 27-28, 1950. 

43 The report of the subcommittee, in order to express the attitude of some delegations, 
included in par. 16 the following note: ‘‘In ordinary circumstances, the declaration by 
anew government of its willingness to accept responsibility for carrying out the obliga- 
tions of the Charter will be sufficient. However, the conduct of the new government 
may be considered when such conduct refutes the consideration and reveals that it has 
not been made in good faith.’? U. N. Doc. A/AC.48/L.45, p. 5. The representative of 
the United Kingdom concurred in the view that a mere declaration by the new govern- 
ment to respect its obligations under the Charter was sufficient compliance with the re- 
quirements of item (ii) of subparagraph 1(b). See General Assembly, 5th Sess., Official 
Records, Ad Hoe Political Committee, 58th meeting, p. 373. 

44The representative of France stated that while delegations were inclined to inter- 
pret ‘‘through internal processes’’ as meaning ‘‘free from outside intervention,’’ in 
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(4) That the enumeration was not exhaustive since the three factors con- 
tained in subparagraph 1(b) were ‘‘among the factors to be taken into 
consideration’’; hence every Member State was free to add other criteria, 
thus further increasing the confusion. 


In view of the fact that subparagraph 1(b) had met with most opposi- 
tion, the Egyptian Delegation offered an amendment for its deletion.‘ 
The subecommittee’s draft resolution as amended by the Egyptian amend- 
ment was adopted.*® Thus, the attempts to establish precise and specific 
legal criteria for the recognition by the United Nations of the representa- 
tion of a Member State failed. The General Assembly was content with the 
adoption of a general and flexible principle allowing it to base its consid- 
eration of the question on the Purposes and Principles of the Charter and 
the circumstances of each case.*? 


IIT. OrHerR PrRoBLEMS CONNECTED WITH THE QUESTION OF RECOGNITION OF 
REPRESENTATION OF A MEMBER STATE 


1. Proposals to Refer the Question to Juridical Bodies 


When the item proposed by Cuba was discussed in the General Commit- 
tee of the General Assembly, opinion was divided as to whether it was a 
political question and should be referred to the Ad Hoe Political Committee 
for discussion, or a legal question and should be considered by the Sixth 


(Legal) Committee. The representative of Cuba suggested that the item 
might come before the Sixth Committee at a later stage in its discussion. 
It was on this understanding that the General Committee agreed to refer 
the item to the Ad Hoe Political Committee.** 

During the general debate in the Ad Hoe Political Committee, some rep- 
resentatives contended that the question of recognition of representation 
had both legal and political aspects; some others maintained that the ques- 
tion was fundamentally legal in character but had at the present juncture 
become a very important political problem, the legal aspects being in the 
background; still others thought that it was essentially a political problem. 


borderline cases it could become very controversial. See ibid., 59th meeting, pp. 379- 
380. 

45 U. N. Doc. A/AC.38/L.54, Nov. 28, 1950. An amendment submitted by the Argen- 
tine Delegation (U. N. Doc. A/AC.38/L.56) to substitute another version for par. 1 of 
the subcommittee’s draft resolution was later withdrawn because of lack of support. 

46 General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 60th 
meeting, p. 388. 

47 This principle was criticized by the representatives of Poland and Czechoslovakia on 
the ground that it placed the circumstances of each case on the same footing as the prin- 
ciples of the Charter, despite the fact that the Charter should prevail. Ibid., pp. 369, 378. 

48 Genereal Assembly, 5th Sess., Official Records, General Committee, 70th meeting, 
Sept. 22, 1950, p. 10. 
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There were also different suggestions with respect to the appropriate organ 
which should be asked to study the legal aspects of the question. The In- 
ternational Court of Justice, the Sixth Committee, the International Law 
Commission, and the Secretariat of the United Nations were among the 
organs mentioned. Those who considered the political aspects of the prob- 
lem as predominant thought that the Ad Hoe Political Committee and ulti- 
mately the General Assembly could reach a decision without the assistance 
of a legal organ. 

At the twentieth meeting of the Ad Hoe Political Committee, the Domini- 
can Republic submitted a draft resolution to the effect that the International 
Law Commission should be requested to study the legal aspects of the item 
and to submit the results of its study in time for inclusion in the agenda 
of the sixth regular session of the General Assembly, to be held in Novem- 
ber, 1951.4° ‘‘In the interim period,’’ explained the representative of the 
Dominican Republic, ‘‘there was nothing to prevent the establishment of a 
Sub-Committee or joint meetings of the Ad Hoe Political Committee with 
the Sixth Committee to deal with the question.’’°° The representative of 
the United Kingdom indicated that if the Committee should decide to refer 
the legal points to the International Court of Justice, which was regarded as 
the most appropriate organ by his government, or to the International Law 
Commission as suggested by the Dominican Republic, then concrete ques- 
tions should be submitted to such bodies. Accordingly, the United King- 
dom formulated two specific questions, embodying the criteria proposed in 
its draft resolution, to be put to the Court or the Commission.” 

In the course of discussion in the Ad Hoe Political Committee of the 
subecommittee’s report and draft resolution, the Dominican Republic sub- 
mitted another draft resolution: 


to request the International Law Commission of the United Nations 
to study the legal aspects of the item ‘‘Recognition by the United Na- 
tions of the Representation of a Member State’’ and, in connection with 
the problem of such representation, the following principal factors: 


(a) the extent to which the new authority exercises control over the 
territory of the Member State in question and to which it is generally 
accepted by the population; 

(b) the ability and will to accept and carry out the obligations which 
the Charter imposes upon it as a Member State; the scope of a decla- 
ration made by a new Government of its willingness to accept responsi- 
bility for carrying out the obligations of the Charter and the impli- 
cations which would arise in cases where the conduct of the new 
Government is not in conformity with the said declaration or has not 
been made in good faith; 


U.N. Doe. A/AC.38/L.23, Oct. 23, 1950. 

50General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 22nd 
meeting, p. 147. 

51U. N. Doe. A/AC.38/L.25, Oct. 26, 1950. 


f 
h 
on 
8. 
ig; 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(c) the consideration of the various internal processes which may 
contribute to a change in the representation of a Member State in the 
United Nations, and the extent to which the authority has been estab- 
lished as a result of such processes ; 

(d) the implication of external processes in the constitution of new 
authorities which request representation of the Government of the 
Member State in the United Nations.*? 


The idea of referring the legal aspects of the question to the International 
Law Commission was favored by certain delegations and opposed by others. 
After the subeommittee’s draft resolution as a whole, as amended, was 
adopted by the Ad Hoe Political Committee, the Delegation of the Domini- 
ean Republic withdrew its draft resolution.*® 


2. Designation of Competent Organ to Deal with the Issue of Recognition 
of Representation 


Both the Cuban draft resolution and the United Kingdom draft resolu- 
tion considered that the General Assembly, in virtue of its composition, was 
the only organ of the United Nations in which consideration could be given 
to the views of all Member States in matters affecting the functioning of the 
Organization as a whole. It was therefore proposed that the task of dealing 
with the question of representation of a Member State in the United Nations 
should be entrusted to the General Assembly.** 

The question was raised as to what should be done in the case of a ques- 
tion of representation arising while the General Assembly was not in ses- 
sion. Upon a suggestion of the Dominican Republic, the subcommittee 
recommended, in paragraph 2 of its draft resolution, that in such a case, the 
matter should be considered by the Interim Committee of the General As- 
sembly.5> This provision was supported by the representative of the United 
States, who pointed out that it was not intended to have any other effect 
than to ensure proper consideration of a question which would normally 
have to be considered by the General Assembly in any event.°® The rep- 
resentative of the Soviet Union, supported by the representatives of Poland 
and Byelorussia, alleged that the proposal ‘‘illegally extended the rights 


52U. N. Doc. A/AC.38/L.55, Nov. 28, 1950. 
53 General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 60th 
meeting, p. 387. 

54U. N. Does. A/AC.38/L.6 and A/AC.38/L.21. The U. K. draft resolution further 
proposed that consideration of the question by the General Assembly should not preclude 
‘faction by any other organ of the United Nations which is called upon to take a deci- 
sion on the matter during the period before the Assembly meets.’’ This provision was 
not contained in the revised draft resolution submitted by the U. K. at a later date. 
See U. N. Does. A/AC.38/L.21/Rev.1, Oct. 31, 1950, and A/1578/Add.1, Dee. 13, 1950. 

55 U. N. Doc. A/AC.38/L.45, Nov. 21, 1950, p. 4. 

56 General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 57th 
meeting, p. 365. 
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and competence of the General Assembly and of the Interim Committee— 
an illegal organ—in order to enable them to interfere in the internal affairs 
of Member States.’’°’ The reference to the Interim Committee was also 
opposed by the representative of India on the grounds that by virtue of the 
third paragraph of the preamble of the draft resolution, the General Assem- 
bly itself, not the Interim Committee, should decide on the representation 
of a Member State. ‘‘Furthermore,’’ he said, ‘‘no mention was made of the 
Interim Committee in the Charter, and that organ could not be regarded 
as representing all the Members of the United Nations.’’** A formal 
amendment was submitted by Belgium *® for the deletion of paragraph 2 
of the subcommittee’s draft resolution. In explaining his amendment, the 
representative of Belgium said: 


That paragraph was superfluous and dangerous. It was superfluous 
because its general intention was already covered by paragraph 3, 
which allowed the General Assembly, or failing that, the Interim Com- 
mittee, to take up the matter in case of need. It was dangerous be- 
cause in a way it was an encouragement to those bodies to take up the 
question.®° 


Although the paragraph in question was deleted by the Ad Hoe Political 
Committee, it was reintroduced by an Egyptian amendment * which was 
adopted by the General Assembly at a plenary session.® 


3. Effects of the Decision of a Competent Organ 


A. EFFECT ON THE RELATIONS BETWEEN INDIVIDUAL MEMBER STATES AND THE 
STATE CONCERNED 


The memorandum submitted by the Secretary General on the legal aspects 
of the question of representation in the United Nations argued that the 
linking up of the question of representation with the question of recognition 
by Member Governments was ‘‘unfortunate from the practical standpoint 
and wrong from the standpoint of legal theory.’’ ** Having cited the prac- 
tice in both the League of Nations and in the United Nations to indicate 


57 Ibid., 60th meeting, p. 384. The Soviet Union and the states which supported the 
Soviet position had consistently maintained that each organ of the United Nations should 
apply its own rules of procedure to decide on the question of representation of a Member 
State, should such a question arise. 

58 Ibid., 60th meeting, p. 386; see also U. N. Doc. A/AC.38/L.58, Nov. 29, 1950. 

59U. N. Doe. A/AC.38/L.50, Nov. 27, 1950. 

60General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 57th 
meeting, p. 367. 

61U. N. Doe. A/1582, Dee. 1, 1950. 

62 General Assembly, 5th Sess., Official Records, Plenary Meetings, 325th meeting, p. 
675. See also U. N. Doc. A/1753, Dec. 18, 1950. 

63 U. N. Doc. 8/1466, March 9, 1950, p. 2. 
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that the admission of Members was independent of the recognition of states, 
the memorandum stated: 


The practice as regards representation of Member States in the 
United Nations organs has, until the Chinese question arose, been uni- 
formly to the effect that representation is distinctly separate from the 
issue of recognition of a government. It is a remarkable fact that, de- 
spite the fairly large number of revolutionary changes of government 
and the larger number of instances of breach of diplomatic relations 
among Members, there was not one single instance of a challenge of 
credentials of a representative in the many thousands of meetings 
which were held during four years. On the contrary, whenever the 
reports of credentials committees were voted on (as in the sessions of 
the General Assembly), they were always adopted unanimously and 
without reservation by any Members. 

The Members have therefore made clear by an unbroken practice 
that (1) a Member could properly vote to aecept a representative of a 
government which it did not recognize, or with which it had no diplo- 
matic relations, and (2) that such a vote did not imply recognition or 
a readiness to assume diplomatic relations.* 


The Cuban draft resolution, the United Kingdom draft resolution, and 
subsequently the subecommittee’s draft resolution all contained a provision, 
though slightly different in wording, to the effect that decisions reached by 
the General Assembly of the United Nations concerning the question of 
representation should not affect the direct relations of individual Member 


States with the state the representation of which has been the subject of 
such decisions.* Except for the substitution of the words ‘‘attitude 
adopted’’ for the words ‘‘decisions reached,’’ and a few drafting changes, 
this provision was endorsed by the General Assembly. In the course of dis- 
cussion, a large majority of the delegations approved this principle, while 
certain delegations expressed the view that the question of representation 
in the United Nations and the question of individual recognition by Member 
States were in substance interconnected or that such direct relations would 
in practice be affected by the decision of the General Assembly.® 


64 Ibid., p. 5. 

65 See U. N. Docs. A/AC.38/L.6 (par. 3), A/AC.38/L.21 (par. 4), and A/AC.38/L.45 
(p. 4). 

66 General Assembly, 5th Sess., Official Records, Ad Hoc Political Committee, pp. 121, 
373. Secretary of State Dean Acheson, testifying before the United States Senate Inves- 
tigation Committee, and referring to the question of recognition of the Chinese Commu- 
nist government and the question of its entry into the United Nations, stated: ‘‘One is 
the question of recognition by this Government of some government as the government 
of the particular country. The other one has to do with the admission into the United 
Nations of a government. In one we can determine whom we recognize. We are part 
of a larger organization which determines what government can represent a country in 
the United Nations.’’ U.S. Senate, 82nd Cong., 1st Sess., Hearings before the Commit- 
tee on Armed Services and the Committee on Foreign Relations on the Military Situation 
in the Far East, Part 3, June 1-13, 1951, pp. 1819-1820. 
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B. EFFECT ON THE OTHER ORGANS OF THE UNITED NATIONS AND THE 
SPECIALIZED AGENCIES 


Paragraph 3 of the United Kingdom draft resolution recommended that 
‘‘the view taken by the General Assembly concerning the right of a gov- 
ernment to represent a Member State should be acted upon by Member 
States in other organs of the United Nations and in specialized agencies.’’ 
The representative of Israel expressed doubts whether such a provision 
might not give rise to difficulty by reason of the divergent objectives and 
constitutional provisions of the specialized agencies and their agreements 
with the United Nations.** The representative of the United States re- 
marked that the criteria concerning representation adopted by the General 
Assembly ‘‘would be binding only upon the Assembly itself and its sub- 
sidiary organs, and would serve as a recommendation to the other organs 
of the United Nations until such time as those organs adopted criteria of 
their own.’’ °° 

Having considered these views expressed in the Ad Hoe Political Commit- 
tee, the subcommittee recommended that 


the decision reached by the General Assembly or its Interim Commit- 
tee concerning any such question should be taken into account in other 
organs of the United Nations and in the specialized agencies.” 


In the subcommittee, it was suggested that the word ‘‘decision’’ did not 
imply that the action taken by the General Assembly would be binding on 


all other organs or on the specialized agencies." The suggestion that the 
conclusions of the General Assembly, when considered in relation to other 
United Nations organs, did not have the force of decisions, was again dis- 
cussed in the Ad Hoe Political Committee.*? The Committee finally adopted 
a Belgian amendment ** to substitute the words ‘‘attitude adopted’’ for the 


words ‘‘decisions reached.’’ 


Although the question of Chinese representation in concreto was not re- 
ferred to in the debates on the Cuban proposal in the Ad Hoe Political 
Committee and in the General Assembly, there was no doubt that this ques- 


87 U. N. Doe. A/AC.38/L.21, Oct. 20, 1950. A revised draft resolution submitted by 
the U. K. provided in par. 2 of its operative part that ‘‘the principle set out in the pre- 
ceding paragraph should be applied by Member States in other organs of the United 
Nations and in the specialized agencies when taking a decision concerning the representa- 
tion of any State a Member of the United Nations or of the specialized agencies con- 
cerned.’? U. N. Doe. A/AC.38/L.21/Rev.1, Oct. 31, 1950. 

68 General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 20th 
meeting, p. 133. 

69 Ibid., 19th meeting, p. 120; 23rd meeting, p. 155. 

70U. N. Doe. A/AC.38/L.45, p. 4. 71 Ibid., p. 6. 

72General Assembly, 5th Sess., Official Records, Ad Hoe Political Committee, 58th 
meeting, p. 374. 

78 See U. N. Doc. A/1578, Dec. 1, 1950, p. 9. 
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tion led to the consideration by the General Assembly of the general prob- 
lem of the recognition of the representation of a Member State and was 
apparently uppermost in the minds of most of the representatives who made 
statements on the problem. Also, the resolution (396(V)) adopted by the 
General Assembly as a result of the Cuban proposal has not been without 
repercussion on other organs of the United Nations and on specialized 
agencies in their consideration of the question of Chinese representation. 
Therefore, as a conclusion to this note, it may be useful to summarize in 
general terms the decisions of the organs of the United Nations and the spe- 
cialized agencies on the question of Chinese representation both before and 
after the adoption of the above-mentioned resolution of the General 
Assembly. 

(1) Previous to the consideration by the General Assembly of the general 
problem of representation, all proposals to challenge the representation of 
China by the National Government failed of adoption in the organs of the 
United Nations. This was also true in all the specialized agencies except 
the Universal Postal Union. The Executive Committee of this specialized 
agency, at its fourth session in May, 1950, voted to admit the representative 
of the People’s Republic of China to its meetings. The Executive Commit- 
tee, however, also decided to consult by referendum the various Postal 
Administrations of the Union on the question of the representation of 
China in the Union. At the fifth session of the Executive Committee, held 
in May, 1951, the following result of the referendum was announced: 37 
voted for recognition of the representative of Nationalist China, 23 against, 
and 14 abstained. The Executive Committee accordingly decided, by 10 
votes to 6, with 3 abstentions, to admit the representative of the Chinese 
National Government, thus reversing its decision of the previous session.” 

(2) At the beginning of its fifth regular session, the General Assembly 
adopted a resolution to establish a special committee, consisting of seven 
members, ‘‘to consider the question of Chinese representation and to report 
back, with recommendations, to the present session of the General Assembly, 
after the Assembly shall have considered item 62 of the provisional agenda”’ 
(item proposed by Cuba).*® The special committee on October 16, 1951, 
authorized its chairman to inform the General Assembly that in the present 
circumstances it was unable to make any recommendation on this question. 

(3) Since the adoption by the General Assembly of the resolution 
(396(V)) and up to the end of May, 1951, the various organs of the United 
Nations, when confronted with the question of representation of China, 


74 Commission exécutive et de liaison de l’Union Postale Universelle: Comptes rendus 
analytiques de la 4éme session, pp. 6 and 7, et de la 5éme session, pp. 6 and 7. 

75 General Assembly Resolution 490(V), Sept. 19, 1950. This resolution further pro- 
vided that ‘‘pending a decision by the General Assembly on the report of this Special 
Committee, the representatives of the National Government of China shall be seated im 
the General Assembly with the same rights as other representatives.’’ 
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either took account of the General Assembly resolution and decided to post- 
pone discussion of the question, or considered themselves not competent, as 
functional or subsidiary organs, to make a decision thereon.”® 


76 Trusteeship Council, 8th Sess., Official Records, 315th meeting, Jan. 30, 1951, pp. 
1-6; Economic and Social Council, 12th Sess., Official Records, 437th meeting, Feb. 20, 
1951, pp. 1-3; Ad Hoe Committee on the Organization and Operation of the Economic 
and Social Council and its Commissions, Doc. E/AC.34/SR.1, lst meeting, Jan. 4, 1951, 
pp. 2-3; Economic Commission for Asia and the Far East, 7th Sess., Doc. E/CN.11/SR.79, 
79th meeting, Feb. 28, 1951, pp. 2-8; Transport and Communications Commission, 5th 
Sess., Doc. E/CN.2/SR.45, 45th meeting, March 19, 1951, pp. 2-5; Social Commission, 
7th Sess., Doc. E/CN.5/SR.147, 147th meeting, March 19, 1951, pp. 4-6; Commission on 
Narcotic Drugs, 6th Sess., Doc. E/CN.7/SR.122, 122nd meeting, April 10, 1951, pp. 2-3; 
Commission on Human Rights, 7th Sess., Doc. E/CN.4/SR.202, 202nd meeting, April 16, 
1951, pp. 4-7; Population Commission, 6th Sess., Doc. E/CN.9/SR.63, 63rd meeting, April 
23, 1951, pp. 2-4; Commission on the Status of Women, 5th Sess., Doc. E/CN.6/SR.82, 
82nd meeting, April 30, 1951, pp. 3-5; Statistical Commission, 6th Sess., Doc. E/CN.3/ 
SR.66, 66th meeting, May 7, 1951, pp. 4-5; Fiscal Commission, 3rd Sess., Doe. E/CN.8/ 
SR.11, May 7, 1951, pp. 3-4. 
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EDITORIAL COMMENT 


IN MEMORIAM: EDWIN M. BORCHARD, 1884-1951 


Edwin M. Borchard, lawyer, scholar, teacher, public servant, and kindly 
humanitarian, died July 22, 1951, after a lingering illness. Born in New 
York, October 17, 1884, he received his LL.B. at New York Law School in 
1905 and a Ph.D. at Columbia University in 1918. He was awarded hon- 
orary degrees of Doctor of Laws by the University of Berlin in 1925 and by 
the University of Budapest in 1935. He served as expert on international 
law to the American Agency, North Atlantic Coast Fisheries Arbitration at 
The Hague in 1910; as Law Librarian of Congress from 1911 to 1913 and 
from 1914 to 1916; as Assistant Solicitor, Department of State, 1913-1914; 
as chief counsel for Peru in the Tacna-Arica Arbitration; as special legal 
adviser to the Treasury Department; as technical adviser to the American 
Delegation to The Hague Codification Conference of 1930; and as a member 
of the Pan American Committee of Experts for the Codification of Interna- 
tional Law. 

In 1917 Mr. Borchard became Professor of Law on the faculty of the 
Yale University Law School, where he taught international law to a genera- 
tion of students and produced some distinguished disciples. 

Professor Borchard was an able and productive scholar. His monumental 
study of The Diplomatic Protection of Citizens Abroad, published in 1915, 
remains without peer in the literature of international law. In the same 
field, his mastery of the subject was demonstrated in his preparatory studies 
for the draft of the Institut de Droit International and in the comment of 
the Harvard Research in International Law Draft on the Responsibility of 
States for Injuries to Aliens, and in numerous articles in legal periodicals. 
A member of the Board of Editors of this JournaL from 1924 until his 
death, Mr. Borchard enriched and enlivened its pages for a quarter of a 
century with sound scholarship and incisive comment. 

In addition to his other duties, Mr. Borchard found time to compile 
Coastal Waters (1910); Guide to Law and Legal Literature of Germany 
(1911) ; Bibliography of International Law and Continental Law (1913) ; 
Commercial Laws of England, Scotland, Germany and France (with A. J. 
Wolfe, 1915) ; Guide to Law and Legal Literature of Argentina, Brazil and 
Chile (1917); and Latin-American Commercial Law (with T. Esquivel 
Obrégon, 1920). In 1917 Mr. Borchard translated and edited Fiore’s [n- 
ternational Law Codified. 

Following his life-long friend and mentor, John Bassett Moore, Mr. Bor- 
chard became a strong partisan of neutrality for the United States prior to 
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both World Wars. In 1937 (new edition with W. P. Lage in 1940) he pub- 
lished an incisive analysis of legal and political aspects of the problem un- 
der the title, Neutrality for the United States. So imbued did he become 
with the idea that the United States had taken the wrong path in the two 
World Wars and their aftermath that he tended to become polemical against 
the participation of the United States in efforts at collective security, and 
profoundly skeptical of general international organizations. 

Professor Borchard’s professional interests were not confined to interna- 
tional law. With a zealous humanitarian interest in legal reform, he pub- 
lished Declaratory Judgments in 1918 and his influential book, Convicting 
the Innocent in 1932. As a result he was instrumental in drafting the 
Declaratory Judgments Act, the Tort Liability Act, and the State Indem- 
nity for Innocents Act in United States law. 

For more than a quarter of a century, Professor Borchard was an active 
and stimulating participant in the affairs of the American Society of Inter- 
national Law. His recognized erudition, his willingness to tilt a lance for 
causes he held dear, and his kindly interest in younger scholars won him 
the affectionate regards of a host of friends. A great legal scholar and a 
warmly humane man has passed from our midst. 

HERBERT W. Briaas 


NATIONALIZATION OF FOREIGN-OWNED PROPERTY IN ITS IMPACT 
ON INTERNATIONAL LAW 

The nationalization of foreign-owned property presents problems which 
put a severe strain upon some of the accepted principles of international 
law. Chandler Anderson, one of the founding members of the American 
Society of International Law, pointed out nearly a quarter of a century ago 
that the principle which safeguards foreign-owned property from confisca- 
tion in time of peace ‘‘has become a part of the law of nations not merely 
because it represents a universally recognized standard of justice, but also 
because it is absolutely essential for the welfare of every nation, for with- 
out its protection no commercial, or financial international intercourse could 
safely be carried on.’’? Since that time, the practice of expropriating for- 
eign property by ‘‘nationalization’’ has spread from Soviet Russia to other 
countries constituting important parts of the free world strongly opposed 
to Communism. 

The most recent case of nationalization has brought about the tension 
between Great Britain and Iran because of the nationalization of the prop- 
erty of the Anglo-Iranian Oil Company. This has introduced some new 
phases of the problem, because the property seized was not owned by pri- 
vate interests alone but by a corporation, the majority of the stock of which 


1C. P. Anderson, ‘‘ Bases of the Law against Confiscating Foreign-owned Property,’’ 
this JourNaL, Vol. 21 (1927) p. 526. 
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is owned by the British Government, a government which itself had already 
entered upon the nationalization of certain of its own industries. Further- 
more, the immense quantities of oil which are recovered, refined and trans- 
shipped by the Anglo-Iranian Oil Company constitute an appreciable per- 
centage of the world’s production of an essential commodity on which many 
countries besides those directly interested are dependent.’ 

The principle of the extent of protection to be accorded to foreign-owned 
property has never had any precise definition on which all nations are 
agreed. What is called the international standard of justice is at best a 
variable measure. Even though a constant formula were forthcoming, the 
realities of the modern industrial world would make it impossible in many 
cases to carry out the principle of full compensation. Prosperous nations 
do not ordinarily find it either wise or expedient to enter upon a policy of 
nationalization. The principle of just compensation gives way to considera- 
tions of the debtor’s political instability or its capacity to pay. This was rec- 
ognized by the United States in the negotiation of the settlement of the claims 
of United State citizens against the Federal People’s Republic of Yugoslavia 
by the agreement of July 19, 1948, under which the sum of seventeen mil- 
lion dollars was accepted as a lump sum for property nationalized, although 
the market value was much greater. The International Claims Settlement 
Act of March 10, 1950, set up an International Claims Commission with 
power to examine, adjudicate and render final decision with respect to 
claims of the Government of the United States or of its nationals, not only 


under the terms of the agreement with Yugoslavia, but also under the terms 
of any agreement thereafter concluded with other governments (excepting 
those at war with the United States in World War II) arising out of the 
nationalization or other taking of property, where the Government of the 
United States has agreed to accept from that government a sum in en bloc 
settlement thereof.* 


The language of this statute seems to envisage a notable change in diplo- 
matic protection from one accorded to separate individual claims to that of 
a single governmental claim made on behalf of all nationals whose property 
has been nationalized. Where there has been an en bloc settlement, pro- 
ceedings must be taken by each claimant before a commission authorized to 
hear and determine the claims. Under such a proceeding, no settlement can 
be made with any until all the claims have been determined; otherwise the 
amount of ademption cannot be ascertained to which each claimant must 
submit in a settlement less than the full amount.‘ 

Foreign investors are now faced with an added risk, and if the resources 


2 For I.C.J. proceedings in this case, see below, p. 789. 

3 Laws of 81st Cong., 2nd Sess., Ch. 54, Public Law 455, Sec. 4 (a); this JOURNAL, 
Supp., Vol. 45 (1951), p. 58. 

4R. L. Bindschedler, Verstaatlichungs Massnahmen und Entschddigungspflicht nach 
Volkerrecht (Ziirich, 1950), p. 89. 
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of the world are to be developed by foreign risk-capital under a Point-Four 
Program or otherwise, a better basis than that now provided against the 
danger of nationalization must be established. Some supplementary prin- 
ciples of a political and economic nature must be developed to bring the 
undisputed rules of international law within the realities of international 
life. At the annual meeting of the Standard Oil Company (New Jersey) 
on June 8, 1951, President Eugene Holman gave an outline of what he con- 
ceived to be such a basis for the oil industry. He said that the oil com- 
panies producing oil in foreign lands recognize that the oil underground 
belongs to the people of those lands and that a foreign government which 
lets oil concessions may rightfully expect: (1) that an adequate participa- 
tion in the proceeds should accrue to the government; (2) that operations 
shall be so conducted as to contribute to the domestic economy of the na- 
tion; (3) that domestic demands for oil be fully satisfied before any oil is 
exported; (4) that there be no avoidable waste of the natural resources; 
(5) that the enterprise give training and employment to local citizens at 
fair rates of compensation; and (6) that oil and oil products available for 
export move to markets in fair volume at fair prices. On the other side, 
the foreign government should assure continuously for the period of the 
concession (1) security of title to the property or rights conceded; (2) man- 
agerial control of the company’s operations; and (3) the opportunity to 
make a reasonable profit from the enterprise.® 

At the meeting of the Institut de Droit International at Bath, England, 
in August, 1950, Professor A. de La Pradelle presented the report of a com- 
mittee dealing with ‘‘International Effects of Nationalizations.’’ Unfor- 
tunately, time did not permit even a preliminary discussion of the report, 
and accordingly it is mentioned here only to indicate that jurists are be- 
ginning to take account of the problems involved with a view to some defi- 
nition of the impact which nationalizations are having upon international 
law. The Chairman accompanied his report by a draft resolution of some 
twenty-two articles setting forth the principles of international law applic- 
able to nationalizations, in which it is recognized that aliens are entitled to 
international treatment in the event of nationalization of property, even 
though this treatment is superior to that accorded to nationals. 

We believe that eventually some regulation will be achieved either by 
non-governmental agencies or under the auspices of the United Nations for 
a compromise between the demands of national sovereignty and the inter- 
national protection of foreign property in time of peace. If nationalization 
laws introduced as social reforms were to recognize full, adequate and 
prompt compensation, none could be carried out. A compromise in the 


5 Printed proceedings of the Annual Meeting, Standard Oil Co. (N. J.) (published by 
the company July 9, 1951), p. 4. 

®See N. R. Doman, ‘‘Postwar Nationalization of Foreign Property in Europe,’’ Co- 
lumbia Law Review, December, 1948, pp. 1123, 1161. 
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method of compensation is not a compromise in the principles of interna- 
tional law; on the other hand, nationalization should never be permitted or 
recognized if the compensation provided for is so inadequate as to consti- 
tute merely a disguise for the spoliation of foreign-owned property. 
ArtTHuR K. KuHN 


THE NEED FOR A JAPANESE FISHERIES AGREEMENT 


The near approach of peace with Japan necessitates careful consideration 
and prompt action with respect to Pacific Ocean fisheries relations.1 The 
peace treaty with Japan provides in Article 9: 


Japan will enter promptly into negotiations with the Allied Powers 
so desiring for the conclusion of bilateral and multilateral agreements 
providing for the regulation or limitation of fishing and the conserva- 
tion and development of fisheries on the high seas.” 


1 Many groups, particularly on the Pacific coast, urge that action should be taken at 
once, or should have been taken already. For example, the General Conference of the 
Pacific Northwest Trade Association adopted April 17-18, 1950, a resolution ‘‘that no 
peace treaty should be entered into with Japan by either Canada or the United States 
until and unless definite and binding commitments are made by Japan which will ade- 
quately protect the interests of Canada and the United States in their coastal fisheries 
not only within but beyond terriorial waters.’’ The Pacific Fisheries Conference re- 
solved on Nov. 29, 1950, ‘‘that in the treaty of peace with Japan, or in a separate treaty 
to be concluded prior to or at the same time, suitable treaty provisions be made which 
will ensure that Japanese fishermen will stay out of the fisheries of the Northeast Pacific 
Ocean which have been developed and husbanded by the United States and the other 
countries of North America.’’ See also Report of the Committee on Fisheries and Ter- 
ritorial Waters, 1950 Proceedings of the Section of International and Comparative Law, 
American Bar Association, p. 37; E. W. Allen, ‘‘International Aspects of Fishery Con- 
servation,’’ Pacifie Northwest Industry, June, 1950, p. 160. 

2 Department of State Bulletin, Vol. 25, No. 635 (Aug. 27, 1951), p. 350. In his ad- 
dress, ‘‘Essentials of a Peace with Japan,’’ on March 31, 1951, at Whittier College 
(Department of State Publication 4171, p. 8), Ambassador J. F. Dulles pointed out that 
attempting to cover the problems of Japanese participation in high seas fisheries in the 
peace treaty itself, rather than in separate agreements between Japan and the country 
or countries concerned in each fishery, ‘‘would almost surely postpone indefinitely both 
the conclusion of peace and the obtaining of the results which are desired.’’ He added, 
‘‘There is, I believe, a considerable possibility of agreement between the United States 
and Japanese fishing interests. . . . No quick results can by won by attempting to make 
the peace treaty into a universal convention on high-seas fishing. . . . The Japanese now 
see the importance of avoiding practices which in the past brought Japan much ill will, 
and, if we can hold to our tentative timetable, there can,I believe, be an early and equita- 
ble settlement of this thorny problem.’’ 

On the other hand, at the recent San Francisco Conference the Indonesian and Nether- 
lands representatives expressed the view that the treaty should have established greater 
safeguards against Japanese fishing in high seas areas off Indonesia and Dutch New 
Guinea. The New York Times, Sept. 7, 1951, p. 7, col. 5; ibid., Sept. 8, 1951, p. 4, col. 
3 and p. 5, col. 7. 
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Previously, in a note of February 7, 1951, to Ambassador Dulles, Prime 
Minister Yoshida of Japan had stated: 


. . We are aware of the fact that certain countries have adopted 
international agreements and voluntary self-denying ordinances to pre- 
vent the exhaustion of high seas fisheries which are readily accessible to 
fishermen of their own country, and that if these conserved fisheries 
were to be subjected to uncontrolled fishing from other countries, the 
result would be international friction and the exhaustion of the fish- 
eries themselves. 

Accordingly, the Japanese Government will, as soon as practicable 
after the restoration to it of full sovereignty, be prepared to enter into 
negotiations with other countries with a view to establishing equitable 
arrangements for the development and conservation of fisheries which 
are accessible to the nationals of Japan and such other countries. 

In the meantime, the Japanese Government will, as a voluntary act, 
implying no waiver of their international rights, prohibit their resident 
nationals and vessels from carrying on fishing operations in presently 
conserved fisheries in all waters where arrangements have already been 
made, either by international or domestic act, to protect the fisheries 
from overharvesting, and in which fisheries Japanese nationals or ves- 
sels were not in the year 1940 conducting operations. Among such 
fisheries would be the salmon, halibut, herring, sardine and tuna fish- 
eries in the waters of the eastern Pacific Ocean and Bering Sea.° 


The present need is for speedy and effective implementation of these pro- 
visions along lines which will promote both the conservation and prudent 


utilization of the fisheries resources of the Pacific and the maintenance of 
friendly relations between Japan and her former enemies. All must be 
aware of the extent to which fisheries problems complicated these relations 
in the years prior to Pearl Harbor. Not only did Japan terminate (in 1941) 
the Treaty of 1911 with the United States, Great Britain, and Russia for 
the Protection of Fur Seals,‘ and refuse to take part in any of the world- 
wide agreements for the regulation of whaling,® but bitter controversies 


3 Department of State Bulletin, Vol. 24, No. 608 (Feb. 26, 1951), p. 351. 

437 Stat. 1542; this JouRNAL, Supp., Vol. 5 (1911), p. 267. See Hackworth’s Digest 
of International Law, Vol. 1, pp. 792-798; S. S. Hayden, International Protection of 
Wild Life (1942), pp. 114-136; L. Leonard, International Regulation of Fisheries (1944), 
pp. 55-95. On the Japanese termination, see Department of State Bulletin, Vol. 5 
(1941), p. 336. The United States and Canada continued protection of fur seals under 
a provisional agreement of Dec. 8 and 19, 1942, 58 Stat. 1379, Ex. Agr. Ser. 415, which 
was modified Dec. 26, 1947, Treaties and Other International Acts Series, No. 1686. 
Pending such time as a new treaty may be worked out between the United States, Can- 
ada, Japan, and the Soviet Union, it would appear to be desirable for the United States 
and Canada to obtain from Japan an acceptance of the principles of the provisional 
agreement, at least to the extent that pelagic sealing would be forbidden to Japanese 
nationals and vessels. Such an agreement should not be too difficult to negotiate. 

5 Cf. L. Leonard, op. cit., pp. 98-109; idem, ‘‘ Recent Negotiations toward the Interna- 
tional Regulation of Whaling,’’ this JOURNAL, Vol. 35 (1941), p. 90. 
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arose in 1936-38 over what was looked upon as a ‘‘ Japanese invasion’’ of 
the salmon fisheries off Alaska, centering in the Bristol Bay area.* Up and 
down the Pacific coast of North America there were fear and suspicion of 
what Japanese fishing vessels might do to destroy the carefully protected 
fisheries in high seas areas adjacent to the coast and to wipe out the flour- 
ishing fishing industry dependent on these resources. During the Allied 
occupation Japanese high seas fishing activities have been regulated in such 
fashion that these difficulties have not recurred.? With the relaxation of 
such controls and the termination of the occupation, however, it becomes 
necessary for the United States and Japan (and likewise for Canada and 
Japan, and perhaps other fishing nations on the west coast of the Americas) 
to work out arrangements for the future. There is no need here to spell 
out the past experiences which make it clear that there will once again be a 
real danger of friction and ill will unless action is taken. 

As a barest minimum, it would seem that Japan should and would be 
willing to enter into treaties with the United States and other west coast 
American countries under which Japanese nationals and vessels would be 
required to conform to the conservation regimes laid down by the nations 
whose vessels have been engaged in these fisheries. For example, Japanese 
vessels and nationals should be required to conform to the international 
whaling agreements (it is understood that Japan is about to become a party 
to the 1946 Whaling Convention *), and to refrain from pelagic sealing upon 
herds which migrate to Bering Sea. If Japan should under any circum- 
stances be permitted to participate in fisheries off the west coast of America 
which have been subject to conservation by American nations, then it 
should be expected to obey the strict rules which the United States and 
Canada have so successfully applied in their efforts to conserve and rebuild 
the stock of Pacific halibut and sockeye salmon.’ Likewise, if permitted to 


6 This controversy is reviewed briefly in L. Leonard, International Regulation of Fish- 
eries (1944), pp. 121-136; see further sources cited there. P. C. Jessup, ‘‘The Pacific 
Coast Fisheries,’’ this JouRNAL, Vol. 33 (1939), p. 129, discusses the problem and the 
bills introduced in Congress to extend control over adjacent high seas far enough to cope 
with it. The White House Press Release accompanying the Truman Coastal Fisheries 
Proclamation of September 28, 1945, suggests the connection of that Proclamation with 
the desire to prevent a repetition of such trouble as that with Japan over Alaskan salmon. 
Department of State Bulletin, Vol. 13 (1945), p. 484. 

7 Cf. Department of State Bulletin, Vol. 14 (1946), p. 346. 

8 Treaties and Other International Acts Series, No. 1849; this JourNaL, Supp., Vol. 43 
(1949), p. 174. The Norwegian comment on the treaty at the San Francisco Conference 
urged that the Japanese whaling fleet should not be expanded, lest the Whaling Conven- 
tion prove inadequate with greater pressure upon the depleted world stock of whales. 
The New York Times, Sept. 7, 1951, p. 6, col. 1. 

® For the Pacific Halibut Treaty of 1937, revising the earlier conventions, see 50 Stat. 
1351; U. S. Treaty Series, No. 917; this JourNnaL, Supp., Vol. 32 (1938), p. 71. For 
the Sockeye Salmon Treaty of 1930, see 50 Stat. 1355; U. S. Treaty Series, No. 918: 
this JourNAL, Supp., Vol. 32 (1938), p. 65. On these treaties and the regime under 
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enter the fishery, Japan should be expected to conform to the regulations 
regarding tuna which may eventually be laid down by the United States, 
Mexico, Costa Rica and other countries to the south under the recently con- 
cluded treaties,'° which now provide for co-operative investigations and 
which are expected to be followed by such regulations as may be necessary. 
If Japanese nationals and vessels, or those of any other state, were to enter 
these preserved fisheries, and to take immature or undersized fish or use 
prohibited equipment or fish during closed seasons, the conservation efforts 
would come to naught and the American and Canadian fishermen who have 
borne the brunt of the restrictions would rise up in righteous indignation. 
These are fisheries which would not exist at their present level of abundance 
if it were not for the close supervision of fishing operations in the area. 
Equity and justice require that such natural resources which have been 
built up by systematic conservation and self-denying restricted utilization, 
together with the industries based upon them, be protected from destructive 
exploitation by interests which have not contributed to their growth and 
development. 

It thus appears obvious that any Japanese fishing activities in these areas 
of the high seas close to the American Continent should conform to present 
and future conservation regulations; this is the very least which should be 
expected. But this, alone, is not enough. In view of the past record and 
the probability of the repetition of trouble if Japanese fishermen carry on 
their activities in these conserved fisheries close to American shores (or if 
American fishermen should cross the Pacific and begin to fish in waters near 
Japan), it is important that steps be taken now to prevent the occurrence 
of such events which can only bring about a deterioration of the good rela- 
tions between the American countries and Japan which accompany the re- 
turn of peace. Whether or not there may be any legal right under interna- 
tional law for the United States, Canada, et al. to exclude Japanese fishing 
activities from these areas of the high seas contiguous to our Continent in 
which our people have fished on a substantial scale," the people of our 
Pacific coast who are most closely affected feel that there is or should be 
such a right. As the United States asserted on November 22, 1937, in the 
Bristol Bay controversy with Japan over the attempt of Japanese fishermen 
to catch salmon on the high seas off Alaska: 


them, see J. Tomasevich, International Agreements on Conservation of Marine Resources, 
(1943), pp. 125-265; statement by W. M. Chapman of the Department of State, Hear- 
ings before a Subcommittee of the Senate Committee on Foreign Relations on the Fish- 
eries Conventions, July 14, 1949, pp. 52-56. 

10 The Convention with Mexico, signed Jan. 25, 1949, is published in T.I.A.S. 2094; 
this JourNaL, Supp., Vol. 45 (1951), p. 51. That with Costa Rica, signed May 31, 1949, 
is in T.I.A.S, 2044. On both, see also the Hearings cited in note 9 supra. 

Cf. J. W. Bingham, Report on the International Law of Pacific Coastal Fisheries 
(1938). See also E. W. Allen, ‘‘The Fishery Proclamation of 1945,’’ this JourNat, Vol. 
45 (1951), p. 177. 
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These resources have been developed and preserved primarily by steps 
taken by the American Government in cooperation with private inter- 
ests to promote propagation and permanency of supply. But for these 
efforts, carried out over a period of years, and but for consistent ad- 
herence to a policy of conservation, the Alaska salmon fisheries un- 
questionably would not have reached anything like their present state 
of development. 
* * * 

The cost of the extensive efforts made by the Government to regulate 
salmon fishing and to perpetuate the supply of salmon has been borne 
by the American people, and not infrequently American fishermen 
have suffered loss of employment and income as a result of the various 
restrictions imposed. Because of such sacrifices, and the part that 
American citizens have played in bearing the cost of conserving and 
perpetuating the salmon resources, it is the strong conviction and thus 
far unchallenged view on the part of millions of American citizens on 
the Pacific Coast interested in the salmon industry and on the part of 
the American public generally that there has been established a su- 
perior interest and claim in the salmon resources of Alaska.’? 


In that controversy the Japanese Government agreed that Japanese vessels 
should not enter the Alaskan salmon fisheries in question, although they 
were outside Alaskan territorial waters. 

Although the United States Coastal Fisheries Proclamation of Septem- 
ber 28, 1945,1° does not specifically refer to a right to exclude nationals of 
other states from fishing in areas covered by it, we should remember that it 
proceeds on the theory that (a) proximity to the coastal state, and (b) de- 
velopment and maintenance of fishing activities on a substantial scale by 
the coastal state and any other states, afford a proper and sufficient basis 
for the establishment by the coastal state (and any other states whose na- 
tionals have developed and maintained fishing activities in the area) of lim- 
ited conservation zones in which all fishing activities shall be subject to 
regulation and control by the state or states establishing such zones. In 
many quarters there is a belief that the regulation and control, justified on 
the basis of such proximity and substantial fishing activities, should be 
sufficient to cover the exclusion of all newcomers from engaging in the fish- 
eries of the conservation zone, if there are obviously not enough fish for 
everybody to catch as much as they want (e.g., the Pacific halibut fishery 
covered by the treaty between the United States and Canada, under which 


12 Department of State Press Releases, Vol. 18 (1938), p. 413. 

1310 Fed. Reg. 12304; this JourNAL, Supp., Vol. 40 (1946), p. 46. Regarding this 
proclamation, see E. M. Borchard, ‘‘ Resources of the Continental Shelf,’’ this JoURNAL, 
Vol. 40 (1946), p. 53; J. W. Bingham, ‘‘ The Continental Shelf and the Marginal Belt,’”’ 
ibid., p. 173; E. W. Allen, ‘‘Legal Limits of Coastal Fishery Protection,’’ Washington 
Law Review, Vol. 21 (1946), p. 1; W. M. Chapman, ‘‘ United States Policy on High Seas 
Fisheries,’’? Department of State Bulletin, Vol. 20, No. 498 (Jan. 16, 1949), p. 67; C. B. 
Selak, ‘‘ Recent Developments in High Seas Fisheries Jurisdiction under the Presidential 
Proclamation of 1945,’’ this JouRNAL, Vol. 44 (1950), p. 670. 
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a maximum total catch is set for each season and all fishing for the season 
ends when that total is reached). The Yoshida note quoted accepts such 
a position as a temporary measure pending the conclusion of new treaties; 
it does not say that the Japanese Government will require its nationals and 
vessels to comply with conservation regulations in these high seas areas 
near Other states’ shores, but that Japan will prohibit them from carrying 
on fishing operations in such waters if Japanese nationals or vessels were 
not conducting operations there in 1940. 

Whether or not as a matter of international law or morality Japanese 
vessels and fishermen could be excluded wnilaterally from fishing in these 
established and regulated high seas fisheries, it is for the best interests of 
all concerned that the United States and Japan should speedily enter into 
agreements which will keep Japanese fishing activities out of these relatively 
small areas off the American Continent and keep American fishing activities 
away from Japanese waters. We all want to see international co-operation 
between the two countries. Such co-operation is not promoted by the fish- 
ermen of either country fishing close to the other or in proximity to the 
fishermen of the other country. American fishermen and large groups of 
our general population, particularly on the Pacific coast, are likely to feel 
that any Japanese fishing activities in our established fisheries close to 
American shores would be a constant threat to their economic security. 
Rightly or wrongly, this vocal and influential group of Americans would be 
likely once again to suspect such Japanese fishing vessels operating close to 
our shores of all sorts of political and military espionage and sabotage; 
wholly unfounded as one may hope and expect such suspicions to be, their 
prevalence and spread will in fact greatly impair the maintenance of 
friendly relations with Japan. Similarly, one may suppose that many 
Japanese would look askance at what they would regard as encroachments 
upon a vital source of Japanese food supply, if American fishing vessels 
were to begin fishing in waters close to Japan. Popular reactions are highly 
important to good international relations, and commercial fishermen are not 
famous for their tolerance or willingness ‘‘to turn the other cheek’’! 

Thus with a view primarily to avoiding causes for potential friction, it 
would appear desirable for the United States and Japan to enter into a 
mutual agreement under which the fishing vessels of each country would 
be required to refrain from carrying on fishing activities in areas close to 
the other country. This might take the form of an undertaking that fisher- 
men of each country should not fish within a specified distance (such as 100 
or 150 miles) of the shores of the other, or, as suggested by the language 
of the Yoshida note, it might be in the form of an agreement that they 
should keep out of conserved areas established unilaterally or by treaty in 


Which such fishermen had not been engaging in operations at a specified 
date, 
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Such an arrangement would do no violence to the economic needs of 
either country; each has fishing grounds nearer home so that there is no 
real need for its fishing vessels to cross the wide Pacific to seek fish. Such 
an arrangement for the purposes of avoiding international irritations and 
conflicts, and of preventing the breakdown of conservation regimes on 
either side of the Pacific, would not appear to be in conflict with any over- 
all economic policy of the United States in favor of equal opportunity of 
access to raw materials. If, however, anyone should look upon such an 
international agreement as not wholly consistent with any of our interna- 
tional economic policies, then the purposes of the agreement should suffice 
to warant an exception to, or apparent departure from, the economic policy 
in question. 

There is no possible doubt that under international law, as well as under 
the law of the United States, such a treaty could be validly entered into by 
the United States and Japan. Such a treaty would in no way impair the 
legal rights of any third nation to fish wherever, and in whatever manner, 
it now has a right to fish. During the past century numerous nations have 
concluded bilateral and multilateral treaties and agreements under which 
they have restricted their own fishermen and vessels from fishing on the 
high seas in particular places or in a particular manner. The almost un- 
limited control which international law permits each nation to exercise over 
its own nationals and its own vessels on the high seas is far more than enough 
to warrant the conclusion that two or more nations may validly enter into 


such an agreement regulating the conduct on the high seas of their own 
vessels and their own nationals.** 

Nor should the immediate conclusion of such a treaty between Japan and 
the United States (and doubtless also between Japan and Canada *°) await 
the time when it may become feasible to deal with the long-range fisheries 
problems between Japan and the Soviet Union, or between the United 


14 Apparently the only serious attempt to deny the validity of a treaty limiting the 
activities of nationals and vessels of the contracting parties on the high seas was one of 
the American arguments in the North Atlantic Coast Fisheries Arbitration of 1909-1910 
with Great Britain, in which it was contended that the American renunciation of the 
‘‘liberty heretofore enjoyed or claimed ... to take . . . fish on, or within three marine 
miles of any of the . . . bays’’ of British North American possessions, could not be inter- 
preted to apply to those broader bays which were not part of British territorial waters. 
In its award the tribunal specifically denied this American contention, saying: ‘‘The 
United States contend: 1st. That while a State may renounce the treaty right to fish in 
foreign territorial waters, it can not renounce the natural right to fish on the high seas. 
But the tribunal is unable to agree with this contention. Because though a State can 
not grant rights on the high seas it certainly can abandon the exercise of its right to fish 
on the high seas within certain definite limits.’’ (Scott, Hague Court Reports (1916), 
p. 141, at p. 182.) 

15 See statement by Canadian Delegate L. B. Pearson at San Francisco Conference. 
The New York Times, Sept. 8, 1951, p. 4, col. 1. 
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States and the Soviet Union. Eventually such arrangements with the U.S. 
S. R. would seem desirable, but in the present state of international affairs 
they may be long postponed. Fortunately such delays in doing all that 
might be desired with the problems of North Pacific fisheries do not seri- 
ously impede the making of satisfactory arrangements with Japan at the 
present time when relations are cordial and conditions ripe for taking care 
of these matters before controversies again arise. It is understood that 
there is slight connection in fact between the fishing areas and fishing indus- 
tries which concern Japan and the U. 8S. S. R., and those for which it is 
urged that agreement be reached now between the United States and Japan 
(and Canada and Japan). It appears that in recent years there has been 
almost no fishing by Soviet vessels near Alaska or by American vessels off 
Siberia. The international controversies in this field which have actually 
arisen in the pre-war years, and which may be expected in the immediate 
future unless steps are now taken to prevent them, are those between the 
United States and Japan, not between the United States and the Soviet 
Union. Therefore it is urged that there should be no delay by the United 
States and Japan in entering into an agreement along the general lines 
suggested, which will do so much to bring about an era of real peace and 
good will in the Pacific. 
Wm. W. BisuHop, Jr. 


INTERNATIONAL LAW OR NATIONAL INTEREST 


Two recent books illustrate current trends of thought as to the conduct of 
nations within the community of nations. They do not present new atti- 
tudes; they represent the long struggle between advancing law and the 
maintenance of the interest of individual units of society. 

Professor Hans Morgenthau writes In Defense of the National Interest 
and regards the interest of the nation as superior to anything else. He 
appears to regard the pursuit of accepted moral principles as in itself 
immoral: ‘‘a foreign policy guided by moral abstractions, without consid- 
eration of the national interest, is bound to fail’’; ‘‘the appeal to moral 
principles in the international sphere has no concrete universal meaning’”’ 
(pp. 33-35). To law and the United Nations he devotes about three pages, 
under the heading of ‘‘legalism’’; this approach he speaks of as an ‘‘er- 
roneous tendency’’ of the American people. The United Nations might pos- 
sibly contribute in the field of procedure, by development of new techniques 
of diplomacy (pp. 101-104). It is ‘‘an iron law of international polities, 
that legal obligation must yield to the national interest’’ (p. 144); and 
the only alternative roads to peace are war or negotiation. There is no 
place whatever for law or morality in Professor Morgenthau’s system; it is 
“‘realism’’ stated in most extreme form. 
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Professor E. D. Dickinson has written a book entitled Law and Peace, in 
which he recognizes the inadequacy of present international law and makes 
some thoughtful and constructive suggestions for its improvement. ‘‘How 
defective a system in which order must always bow out backward, so to 
speak, in the presence of sovereignty!’’ (p. 89). Sovereignty—a word 
which doubtless corresponds to national interest—was perhaps necessary 
when nations lived in a state of nature, and it is a consequence of the in- 
security of national life in an imperfect community of nations; but it is 
also a shibboleth (p. 109). Enduring peace with law will be hard to obtain, 
but there is no doubt in Professor Dickinson’s mind that the struggle for 
peace and justice must increasingly be waged with law. He is not content 
with anarchy. 

For centuries human beings have sought relief from conflict through 
law and government; it was natural that they should look in the same di- 
rection for relief from conflict between nations. One failure—the League 
of Nations—has only made people eager to try again toward an international 
legal order; they know of no other solution. Nevertheless, there is a strong 
trend of thought toward what is called ‘‘realism’’ in the conduct of inter- 
national affairs, represented in extreme statement by Professor Morgen- 
thau’s book, and in such concrete forms as impatience with ‘‘legalism’’ in 
the debates of the United Nations, refusal to refer questions to the Inter- 
national Court of Justice, the reservation attached by the United States to 
its acceptance of the Optional Clause, the disregard of legal obligations and 
judicial settlement shown by India, Iran and other states in current contro- 
versies. In such upset times as we live in at present, it is perhaps natural 
to turn to the known methods of the past and to rely upon national strength 
and war, rather than upon new law and institutions. Yet it seems to this 
writer that there are certain defects in the so-called ‘‘realistic’’ thinking 
which should be noted; they are not new or original; they simply need to 
be recalled to our attention. 

In the first place, it is incorrect and dangerous to put the nation first in 
one’s thinking. It is the individual human being for whom all social insti- 
tutions are maintained; the state is simply an agency to serve the human 
being. If the state is to be an end in itself, and allowed to become all 
powerful, the rights of individuals will be submerged and other nations will 
be absorbed. We see this happening about us: two world wars and a 
current ‘‘cold war’’ show that the peoples of the world are unwilling to ac- 
cept a morality which is subsumed under the heading ‘‘national interest.’’ 

A second defect is the assumption that the best protection which can be 
provided for the individual human being is that afforded by his state 
Perhaps this could be said in the past, though it has never been true that 
any one state could protect its members against other states. Today, how- 
ever, in the new pressures of interdependence, not even the strongest of 
states can protect its individuals against economic forces, or against the 
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risks of war which modern technical developments have made so destructive 
that humanity can no longer afford to use it. 

Again, it is not necessarily realistic to rely solely upon the strength of 
one’s arm; on the contrary, this would seem to indicate a failure of intelli- 
gence. The combined wisdom of the community may be able to solve 
problems more easily, and the combined strength of the community may 
afford more protection than any one state can offer its members. 

Finally, it seems to me to be incorrect to present law and power politics 
as irreconcilable alternatives. Political power is always present, whether 
within or lacking a system of law and government. It is an energy which 
ean be used for the good of mankind, or for the aggrandizement of one or 
a few persons or states. It is, like fire, an energy which can be dangerous 
or can be helpful. It must be brought under control, and this is done 
through the establishment of law and governmental institutions. Within 
such a system, power politics will continue to operate, but under a degree 
of control which will depend upon the efficiency of the system established. 

As things now stand, each nation must maintain its national strength and 
be prepared to battle when other procedures fail, but this does not exclude 
development toward a legal order to replace the present inadequate and 
dangerous methods of resolving disputes between nations. Human beings, 
though distracted by present stresses, will ultimately turn, or be forced 
to turn, to international law, and to build it up into a stronger system. 

CLYDE EAGLETON 


RIGID VERSUS ADJUSTABLE TECHNIQUES IN DIPLOMACY 


Recent critics of the Department of State have complained that ‘‘ under 
its present leadership”’ the policy of the Department has been ‘‘to go slow, 


991 


play cautious, and be nice. It is claimed that such a tactic is bound to 
be ineffectual in dealing with Moscow and Prague. Other critics have 
complained that the Department has failed to respond vigorously to the 
charges hurled at it by hostile politicians within the country; the Depart- 
ment seems, it is said, to have tried to avoid or evade or run away from 
controversy.2. It depends on public support for successful operations in 
many ways but does not try very hard to win that support. The second 
Situation differs notably from the first, of course, being a case in domestic 
rather than international politics, but the choice involved is substantially 
the same in the art of group dynamics and constitutes an important problem, 
apart entirely from the substance of the questions at issue between the De- 
partment and its opponents, domestic or foreign. 

To begin with, the problem is by no means new nor is the preference of 
the Department for the conciliatory technique peculiar to its present leader- 


1 Editorial, ‘‘Plaintive Protests’’ in Washington Daily News, Aug. 9, 1951, p. 38. 
2 Editorial, ‘‘Striking Back’’ in the Washington Post, Aug. 21, 1951, p. A-9. 
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ship; indeed, the present Secretary of State is personally not the most 
conciliatory individual in the world by a long distance. It is the orthodox, 
standard, and well-approved technique of diplomacy to be conciliatory. It 
is sometimes argued that we should have a department in the Government 
devoted to the maintenance of peace; that is actually the mission of the 
Department of State in large part, and this is largely the explanation for 
its preference for the conciliatory technique; an attitude of the opposite 
tone would infallibly lead to accusations of chauvinism or ‘‘how diplomats 
make war.’’* The Department is also mainly an administrative agency 
and decisions to take drastic or coercive action must properly come 
from the executive or representative arms of the Government, perhaps ex- 
tending to the employment of economic or military means. As for justify- 
ing its case before public opinion, there probably is some doubt whether the 
Department really does need popularity in order to operate effectively and 
in any case public opinion can be molded better by some of the many edu- 


cational activities carried on by the Department than by engaging in ; 
political controversy. 
In the second place, such an attitude does not involve any sacrifice of 
position or of rights. It does not necessarily mean appeasement. Silence t 
on the part of the Secretary in the face of criticism implies neither admis- ‘ 
sion of guilt nor lack of ability to answer. It merely means that, rightly t] 
or wrongly, he does not believe that there is anything much to be gained li 
by answering back. So in dealing with another government the persist- al 
ence, through thick and thin, year in and year out, in the conciliatory at- b 
titude does not sacrifice any rights and is based upon the well-established or 
belief that there is more to be accomplished in this manner than by an- 
tagonizing the opposition. Hence the seeming rigid adherence to the tactic 
of conciliation, patience, and prudence.* 
It is interesting to note that an opposite type of rigidity is maintained, or 
an opposite type of attitude, policy, and technique is rigidly maintained, in | 
other quarters. It is the tactic of totalitarianism, which does not admit the 19: 
possibility of sharing the good things of the earth with any opponent, never ter 
to compromise or yield or admit or do anything but fight sharply all the to 
time in one way or another. This attitude, in part but not entirely the ( 
creation of Marxian theory, is based on an assumption of inevitable and un- aga 
alterable hostility on the part of the opposition. It involves many sub- Art 
3 F. Neilson, How Diplomats Make War (New York, 1915). i 
4See two other recent contributions to this controversy over methods in diplomacy, 
both pleading for ‘‘the diplomatic approach (old style, to be sure)’’ as against ‘‘emo- 6} 
tional diplomacy’’ in the Washington Post, Sept. 3, 1951, p. 4, cols. 3, 6. 1948 
5N. Leites, “perational Code of the Politburo (New York, 1951), reviewed below, 7§ 
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ordinate elements, including concealment, misrepresentation, and so on, 
which are not very relevant here.® 

This illustration would seem to give a clue to the proper solution of the 
problem. The attitude of the totalitarian leaves the opponent little liberty 
to do anything but answer in kind. By hypothesis, and, it may be added, 
by experience, there is little possibility of eliciting a conciliatory attitude 
on the part of the totalitarian. To persist in trying to deal with him by the 
standard methods is to waste time and energy, create false impressions, and 
court failure in the end. On the other hand, the non-totalitarian govern- 
ment, including our own Department of State, is hardly equipped, in terms 
of personnel, psychology, experience, or training, to play the totalitarian 
game. It might be added that in its own domestic sphere, the totalitarian 
government pursues a similar policy of telling the citizenry what it wants 
them to know and making them accept it. 

In short, it would appear that an adjustable technique is preferable to 
any rigid tactic. The standard conciliatory technique was based upon the 
assumption, accurate enough when that technique was developed, that others 
would employ it also and that, if mutually employed, it was the most fruit- 
ful technique available. Today this does not hold. Hence some modifica- 
tion seems indicated. In the international sphere it also appears that strong 
action by the executive and representative arms is called for in view of all 
the circumstances. On the domestic side likewise it would appear that a 
little less aloofness and indifference might be useful or even a reasonable 
amount of competent and lively statement of facts and explanations. In 
both fields what is to be avoided most is rigidity of technique of one kind 
or another and lack of capacity for alternation and realistic adjustment.’ 


PITMAN B. PorTer 


THE ORDER OF THE INTERNATIONAL COURT OF JUSTICE IN THE 
ANGLO-IRANIAN OIL COMPANY CASE 


The order of the International Court of Justice, under date of July 5, 
1951,1 in the Anglo-Iranian Oil Company Case, has raised a number of in- 
teresting questions of law and procedure in respect to which there appears 
to be considerable controversy. 

On May 26 proceedings were instituted before the Court by Great Britain 
against Iran by an application addressed to the Registrar in accordance with 
Article 40 of the Statute of the Court. Subsequently, on June 22, Great 
Britain submitted a request to the Court to indicate certain interim meas- 
ures of protection calculated to prevent damage to the property and interests 


6P. B. Potter, Introduction to the Study of International Organization (New York, 
1948, 5th ed.), pp. 269-270. 


7See previous discussion, ‘‘The Alternative to Appeasement,’’ in this JouRNAL, Vol. 
1 For text, see below, p. 789. 
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of the Oil Company, its national, pending the decision of the Court on the 
merits of the case, and to preserve the right of Great Britain to have a deci- 
sion of the Court in its favor duly executed, should the Court render such 
a decision. 

In accordance with Article 41 of the Statute of the Court, the Court is 
given power ‘‘to indicate, if it considers that circumstances so require, any 
provisional measures which ought to be taken to preserve the respective 
rights of either party.’’ This power given to the Court corresponds more 
or less to that given to national courts to issue injunctions in cases where 
it is alleged that irreparable damage would be done to the interests of the 
plaintiff before a final decision on the merits of the case could be given. 
Under municipal law the jurisdiction of the court does not enter into the 
issue. If the court to which the request for injunctive relief does not have 
jurisdiction, some other municipal court will, excluding the exceptional 
case in which there is legislation precluding relief by injunction. By con- 
trast, the question presented in the Anglo-Iranian Oil Co. case is the relation 
between the interim measures of protection requested by the British Gov- 
ernment and the jurisdiction of the International Court to hear the case. 

It is agreed that the Court is not obliged to determine definitively whether 
it has jurisdiction in the case before it can give provisional protection to the 
property involved. The very purpose of the interim measures of pro- 
tection is to anticipate possible injury to the property pending the delays 
incident to a decision upon the question of jurisdiction as well as a de- 
cision upon the merits of the case. But at the same time the Court must 
have reasonable ground for believing that it will have jurisdiction when 
the case comes on to be heard; otherwise the Court might be led to inter- 
fere in questions which fall within the reserved class of domestic questions 
withheld from submission to the Court, whether in the declarations of the 
two parties accepting the compulsory jurisdiction of the Court or in the 
broad provision of Article 2(7) of the Charter of the United Nations. 

Was there, then, reasonable ground for the assumption by the Court that 
when the case came on to be heard it would find that it had jurisdiction? 
The British declaration under Article 36(2) of the Statute of the Court 
recognized as ‘‘compulsory ipso facto and without special agreement’’ the 
jurisdiction of the Court in all four of the groups of legal disputes listed 
in the article. Exceptions were entered covering disputes for which other 
methods of peaceful settlement were provided, disputes with members of the 
British Commonwealth of Nations, disputes with regard to questions which 
by international law fell exclusively within the jurisdiction of the United 
Kingdom, disputes under consideration by the Council of the League of 
Nations, and disputes arising out of events occurring during the war; but 
these did not come into question, since the application instituting proceed- 
ings was made by Great Britain itself. On the other hand the Iranian dec- 
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laration, made on October 2, 1980, and ratified in 1932, was limited to the 
first group of disputes falling under Article 36(2), namely, ‘‘situations or 
facts relating directly or indirectly to the application of treaties or conven- 
tions accepted by Persia and subsequent to the ratification of this declara- 
tion.’’ Further exceptions were entered covering disputes relating to the 
territorial status of Persia, disputes in respect to which the parties had 
agreed upon some other method of pacific settlement, and disputes with re- 
gard to questions which by international law fell exclusively within the 
jurisdiction of Persia, with the further reservation of a right to suspend 
proceedings in respect to any dispute which had been submitted to the 
Council of the League of Nations. 

It would appear, then, that Great Britain could not maintain that the 
Court had jurisdiction of the case as being a ‘‘question of international 
law’’ under Article 36(2b) of the Statute of the Court, although that issue 
did call for consideration under another head. What treaty or convention 
between Iran and Great Britain was there which might be made a basis of 
probable jurisdiction? In its application instituting proceedings, under 
date of May 26, 1951, the British Agent first set forth the facts giving rise 
to the dispute,” namely, the refusal of Iran to abide by the arbitration clause 
in the contract between Iran and the Oil Company, and the consequent 
denial of justice; and he then proceeded to argue the question of jurisdic- 
tion on the basis of two kinds of treaties accepted by Iran, the first being 
certain treaties and conventions by which Iran was under obligation to give 
most-favored-nation treatment to British nationals and by which Iran was 
under obligation to treat the nationals of other states in accordance with the 
principles of international law, and the second being a direct treaty obliga- 
tion between Iran and the United Kingdom by which Iran was obligated 
to treat British nationals in accordance with the principles of international 
law. In the first case the obligation of Iran to treat British nationals in 
accordance with the rules of international law was by inference from one set 
of treaties to another, and in the second ease the obligation was direct, 
arising out of an exchange of notes which took place on May 10, 1928, at 
the time of the abolition of capitulations in Persia, when Persia undertook 
that henceforth British nationals in Persia ‘‘shall be admitted and treated 
on Persian territory in conformity with the rules and practice of inter- 
national law.’’ 

The date of this exchange of notes, however, calls for an interpretation 
of the meaning of the Iranian declaration of 1930, in which the acceptance 
of the jurisdiction of the International Court of Justice is, as has been in- 
dicated above, limited to ‘‘situations or facts relating directly or indirectly 
to the application of treaties or conventions accepted by Persia and sub- 
sequent to the ratification of this declaration.’’ Grammatically taken, 


2 For factual background of dispute see current note below, p. 749. 
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‘*subsequent’’ appears to relate to ‘‘treaties or conventions,’’ which, if it 
were the correct interpretation, would nullify the argument of Great 
Britain based upon the earlier agreement of 1928. The logical interpre- 
tation, however, is that the word ‘‘subsequent’’ relates to ‘‘situations or 
facts.’’ This is assumed by Great Britain to be the correct interpretation 
and it is consistent with the declarations made by a number of other states 
under Article 36 of the Statute. 

It is of interest to note that although the agreement of 1933 between Iran 
and the Oil Company was not an agreement between two states, but between 
a state and a private company, nevertheless Great Britain, in its application 
instituting proceedings, argued that the agreement ‘‘may, having regard to 
the circumstances in which it was made, be held to be ‘a convention’ within 
the meaning of that expression in the declaration deposited by the Imperial 
Government of Persia relating to Article 36(2) of the Statute of the Court.’’ 

Accepting the argument of Great Britain on the basis of treaties or 
conventions not as settling the question of jurisdiction definitively but 
merely as indicating that the Court might reasonably find that it had juris- 
diction on that basis, the next question is whether the treatment by Iran of 
the Anglo-Iranian Oil Company was ‘‘in accordance with the principles of 
international law.’’ The Government of Iran, looking upon its nationali- 
zation legislation as a matter essentially within its domestic jurisdiction, 
stood upon the ground of its sovereignty, rejecting both the jurisdiction of 
the Court as well as other methods of settlement set forth in the Charter. 
On the other hand, Great Britain, asserting the traditional right of a state 
to intervention on behalf of its national when there appears to be a denial 
of justice, held that the treatment of the Oil Company by the Iranian 
Government, and specifically the refusal of the Iranian Government to sub- 
mit the dispute to arbitration as provided in its contract with the Oil 
Company, constituted a breach of the rules of customary international law. 

The order of the Court under date of July 5 is directed solely to the 
request for interim measures of protection. It recites the specific measures 
requested by Great Britain and the fact that respect by the Iranian Govern- 
ment for the measures indicated would in no way prejudice the position 
of the Iranian Government in the proceedings at which the definitive jur- 
isdiction of the Court would be determined, and, if jurisdiction be found, in 
the proceedings on the merits of the case. The order, after reciting the 
reply of the Iranian Government expressing the hope that the Court would 
declare that the case was not within its jurisdiction ‘‘because of the legal 
incompetence of the complainant and because of the fact that exercise of 
the right of sovereignty is not subject to complaint,’’ proceeds to find that 
the complaint made in the British application was one of an alleged viola- 
tion of international law by the breach of the agreement with the Oil 
Company and by the denial of justice resulting from the refusal of the 
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Iranian Government to accept arbitration in accordance with the terms of 
the agreement, and that ‘‘it cannot be accepted a priori that a claim based 
on such a complaint falls completely outside the scope of international juris- 
diction.’’ Curiously enough, the order of the Court makes no reference to 
the ‘‘treaties or conventions accepted by Persia’’ upon which its jurisdic- 
ion depended under the terms of the Iranian declaration of 1930. 

Two of the judges, Judge Winiarski and Judge Badawi Pasha, dissented, 
arguing that the question of interim measures of protection was linked, 
for the Court, with the question of jurisdiction, and that the Court had 
power to indicate such measures only if it held, at least provisionally, that 
it was competent to hear the case. Not that the Court should pronounce 
finally upon the question of competence before indicating interim measures 
of protection; ‘‘but the Court must consider its competence reasonably 
probable.’’ The power given to the Court by Article 41 of the Statute to 
indicate interim measures of protection, said the dissenting judges, was 
not unconditional; if there was no jurisdiction as to the merits there could 
be no jurisdiction to indicate interim measures of protection. It was not 
sufficient that there might be ‘‘a possibility, however remote,’’ that the 
Court might be competent; there was no presumption in favor of the com- 
petence of the Court; if there existed serious doubts as to its jurisdiction, 
then the measures of protection could not be indicated. Iran had refused 
to appear before the Court and had put forward reasons for its attitude. 
The Court should, therefore, have first decided ‘‘in a summary way and 
provisionally’’ whether the arguments against its jurisdiction outweighed 
those in favor of it. 

The case is of special interest, not only because of the issues involved, 
but because of the fact that the Court was not deterred from issuing its 
order by reason of the refusal of Iran to appear before the Court. Article 
36(2) of the Statute provides for compulsory jurisdiction ‘‘ipso facto and 
without special agreement’’ in accordance with the reciprocal declarations 
made by particular governments. Does this mean that a state, after making 
a declaration such as that of the Iranian Government in 1930, may never- 
theless use its own judgment whether the dispute falls within the scope of 
its declaration, so that the Court does not have jurisdiction unless the state, 
in pursuance of its declaration, consents to appear before it in the concrete 
case; or does the provision of Article 36(2) mean that a state, in making 
a declaration of compulsory jurisdiction, has already given provisional 
assent to the jurisdiction of the Court in the concrete case; so that the 
Court may then proceed, on the basis of Article 36(6), to decide definitively 
whether or not it has jurisdiction and then, if one of the parties fails to ap- 
pear, give an ex parte judgment on the merits of the case in accordance 
with the terms of Article 53 of the Statute? 

CHARLES G. FENWICK 
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THE COLOMBIAN-PERUVIAN ASYLUM CASE AND PROOF OF CUSTOMARY 
INTERNATIONAL LAW 


The Judgment of November 20, 1950, of the International Court of Justice 
in the Colombian-Peruvian Asylum Case* provides a noteworthy illustra- 
tion of the judicial technique employed in making a determination as to the 
existence or non-existence of a rule of customary international law in a par- 
ticular case. 

Article 38, paragraph 1, of the Statute of the International Court of 
Justice directs the Court to ‘‘apply ... (b) international custom, as evi- 
dence of a general practice accepted as law.’’ The curious drafting of this 
clause tends to distort the well-established distinction between practice or 
usage, which is not obligatory, and customary international law, which is 
what the Court actually applies. Thus Judge Manley O. Hudson writes: 


It is not possible for the Court to apply a custom; instead it can 
observe the general practice of States, and if it finds that such practice 
is due to a conception that the law requires it, it may declare that a 
rule of law exists and proceed to apply it. The elements necessary are 
the concordant and recurring action of numerous States in the domain 
of international relations, the conception in each case that such action 
was enjoined by law, and the failure of other States to challenge that 
conception at the time. The appreciation of these elements is not a 
simple matter, and it is a task for persons trained in law.” 


In his Working Paper on Article 24 of the Statute of the International 
Law Commission, Judge Hudson expressed the elements required for the 
establishment of a principle of customary international law as follows: 


11. Seeking with Brierly [Law of Nations, 4th ed. (1949), p. 62) 
‘‘a general recognition among States of a certain practice as obliga- 
tory,’’ the emergence of a principle or rule of customary international 
law would seem to require presence of the following elements: 


(a) concordant practice by a number of States with reference to a 
type of situation falling within the domain of international relations; 

(b) continuation or repetition of the practice over a considerable 
period of time; 

(ec) conception that the practice is required by, or consistent with, 
prevailing international law; and 

(d) general acquiescence in the practice by other States. 


Of course the presence of each of these elements is to be established 
(doit étre constaté) as a fact by a competent international authority.® 


11.C.J. Reports, 1950, p. 266; this JourRNAL, Vol. 45 (1951), p. 179. 

2Manley O. Hudson, The Permanent Court of International Justice, 1920-1942— 
A Treatise (1943), p. 609. Cf. J. L. Brierly, The Law of Nations (4th ed., 1949), 
pp. 60 ff.; Hans Kelsen, The Law of the United Nations (1950), p. 533. 

3U. N. Doc. A/CN.4/16, March 3, 1950. This paragraph was omitted from the Report 
of the International Law Commission covering its Second Session, 1950, U. N. Doc. 
A/1316; this JouRNAL, Supp., Vol. 44 (1950), p. 105. 
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Theoretical difficuities involved in the determination of these elements or 
of the methods and procedures by which customary rules of international 
law are created or evolve from non-obligatory practice often receive more 
attention than the fact that in a given case courts have relatively little diffi- 
eulty in determining whether or not an applicable rule of customary inter- 
national law exists. Max Sgrensen observes that the most characteristic 
feature of customary international law is that it is established not by acts 
directed expressly towards the creation of international law but by an 
appreciation (wn raisonnement) based upon observation of the conduct of 
states, which, by deriving a general rule from conduct, is the inverse of the 
traditional method by which courts apply a general rule to specific conduct.® 
The evidential value of a particular appreciation as to the existence of a 
rule of customary international law is itself a matter of appreciation. Yet 
there is a well-recognized practical hierarchy of ‘‘law-determining agen- 
*>6 The imprimatur given to a customary rule of international law by 
the International Court of Justice would suffice to clinch its recognition in 
most cases. However, it would seem that a customary rule of international 
law may exist because of the presence of the requisite elements, 7.¢., be- 


cies. 


cause of the behavior of states and a conclusion therefrom, without their 
establishment as facts by ‘‘a competent international authority.’’ The be- 
havior is certainly a phenomenon not limited to the observation of an inter- 
national court; and the conclusion as to the legal significance of the be- 
havior may properly be drawn by a national court (cf. The Paquete 
Habana) or by a foreign office or by the writer of a treatise, with, of course, 
varying degrees of authoritativeness. 

Of the elements required for the creation or emergence of a customary 
rule of international law, the so-called ‘‘material’’ elements present fewer 
difficulties than the ‘‘psychological’’ elements. Observations of the practice 
of states in given international situations permit conclusions as to whether 
conduct is concordant, general, and consistent over a period of time. The 
periods of time required may vary: the establishment of customary rules 
of international air law can have no temporal equivalent to the ‘‘immemorial 
customs of the sea.’’* Variations from the concordance, generality, or 
consistency of a practice are grist for judicial appreciations. The evi- 
dential value of abstentions, as distinguished from positive acts, with refer- 
ence to the establishment of customary rules of international law is dealt 
with in The Paquete Habana; and, in The Lotus Case, the Court observes 


4See, for example, The Scotia (1871), 14 Wall. 170; The Paquete Habana (1900), 
175 U. S. 677; The Lotus (1927), P.C.1.J., Ser. A, No. 10. 

5 Max Sgrensen, Les Sources du Droit International (1946), p. 85. 

6 See Georg Schwarzenberger, International Law, Vol. I (2d ed., 1949), pp. 8 ff. 

7Cf. Helen Silving, ‘‘ ‘Customary Law’: Continuity in Municipal and International 
Law,’’ 31 Iowa Law Review (1946), pp. 614, 625. 
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that ‘‘only if such abstention were based on their [states] being conscious 
of having a duty to abstain would it be possible to speak of an international 
custom.’’ 

The existence of a conception that a practice is required or forbidden 
before a customary rule of international law may be said to exist—the 
opinio juris sive necessitatis—is one of the psychological elements which has 
created more difficulties in theory than in practice.® Theoretically, it ap- 
pears to involve a circularity of reasoning to speak of law as existing when 
it is required by law. However, it is conduct or abstention which is re- 
quired by law and the proper way to express the process by which customary 
international law is created is to say that a particular pattern of state 
conduct, hitherto legally discretionary, has acquired obligatory force 
through its general acceptance by states as a legal obligation. 

The practical procedure by which the presence or absence of the material 
and psychological elements requisite for a determination as to the existence 
or non-existence of a particular customary rule of international law is ad- 
mirably illustrated in The Paquete Habana and the Colombian-Peruvian 
Asylum Case. In the former the United States Supreme Court concluded: 


This review of the precedents and authorities on the subject appears 
to us abundantly to demonstrate that at the present day, by the general 
consent of the civilized nations of the world, and independently of any 
express treaty or other public act, it is an established rule of interna- 
tional law, founded on considerations of humanity to a poor and in- 
dustrious order of men, and of the mutual convenience of belligerent 
States, that coast fishing vessels, with their implements and supplies, 
cargoes and crews, unarmed, and honestly pursuing their peaceful 
calling of catching and bringing in fresh fish, are exempt from capture 
as prize of war. .. .?° 


In the Colombian-Peruvian Asylum Case, the International Court of 
Justice observed in part: 


The Colombian Government has finally invoked ‘‘ American inter- 
national law in general.’’ In addition to the rules arising from agree- 
ments which have already been considered, it has relied on an alleged 
regional or local custom peculiar to Latin-American States. 

The Party which relies on a custom of this kind must prove that this 
eustom is established in such a manner that it has become binding on 


8P.C.I.J., Ser. A, No. 10, p. 28. See, generally, on custom, Lazare Kopelmanas, 
‘*Custom as a Means of the Creation of International Law,’’ British Year Book of 
International Law, 1937, pp. 127-151; Charles Rousseau, Principes Généraux du Droit 
International Public, Vol. I (1944), pp. 815-862; Sgrensen, op. cit., pp. 84-111. 

9 See Sgrensen, op. cit., pp. 105 ff.; Silving, loc. cit., pp. 622 ff.; Paul Guggenheim, 
‘‘Les deux éléments de la coutwme en Droit international,’’ in La Technique et les 
Principes du Droit Public—Etudes en l’Honneur de Georges Scelle (1950), Vol. I, pp- 
275 ff. 

10 (1900), 175 U.S. 677. 
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the other Party. The Colombian Government must prove that the rule 
invoked by it is in accordance with a constant and uniform usage 
practised by the States in question, and that this usage is the expression 
of a right appertaining to the State granting asylum and a duty in- 
cumbent on the territorial State. This follows from Article 38 of the 
Statute of the Court, which refers to international custom ‘‘as evidence 
of a general practice accepted as law.’’ 

In support of its contention concerning the existence of such a custom, 
the Colombian Government has referred to a large number of... 
treaties [which the Court considered to be irrelevant to the issue be- 
fore it]. 


Finally, the Colombian Government has referred to a large number 
of particular cases in which diplomatic asylum was in fact granted and 
respected. But it has not shown that the alleged rule of unilateral and 
definitive qualification was invoked or—if in some cases it was in fact 
invoked—that it was, apart from conventional stipulations, exercised 
by the States granting asylum as a right appertaining to them and re- 
spected by the territorial States as a duty incumbent on them and not 
merely for reasons of political expediency. The facts brought to the 
knowledge of the Court disclose so much uncertainty and contradiction, 
so much fluctuation and discrepancy in the exercise of diplomatic 
asylum and in the official views expressed on various occasions, there 
has been so much inconsistency in the rapid succession of conventions 
on asylum, ratified by some States and rejected by others, and the 
practice has been so much influenced by considerations of political 
expediency in the various cases, that it is not possible to discern in all 
this any constant and uniform usage, accepted as law, with regard to the 
alleged rule of unilateral and definitive qualification of the offence. 

The Court cannot therefore find that the Colombian Government 
has proved the existence of such a custom. But even if it could be 
supposed that such a custom existed between certain Latin-American 
States only, it could not be invoked against Peru which, far from 
having by its attitude adhered to it, has, on the contrary, repudiated 
it by refraining from ratifying the Montevideo Conventions of 1933 
and 1939, which were the first to include a rule concerning the qualifica- 
tion of the offence in matters of diplomatic asylum. 


For these reasons, the Court has arrived at the conclusion that 
Colombia, as the State granting asylum, is not competent to qualify the 
offence by a unilateral and definitive decision, binding on Peru." 


HERBERT W. Briaes 


11 Loc. cit., pp. 276-278. Cf. The Lotus Case, loc. cit., where, examining the practice 
of states in exercising criminal jurisdiction over foreigners and noting the absence of 
protests by states against the exercise of such jurisdiction, the Permanent Court of 
International Justice had little difficulty in concluding that the evidence failed to prove 
the existence of the opinio juris required for the establishment of a customary rule of 
international law in the sense contended for by the French Government. 
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THE INTERNATIONAL LAW STANDARD IN STATUTES OF THE UNITED STATES 


The relation of municipal law to international law is properly a subject of 
inquiry by both practitioners and theoreticians. That all the questions 
which arise in this connection have not been settled will appear from 
continuing discussions concerning monism and dualism, the concept of 
domestic jurisdiction questions, and the doctrine of self-executing treaties. 
Cases of clear conflict between national law in the form of statutes and that 
which comprises international obligations tend to receive much publicity, 
and properly so. The extent to which there has been conformity of na- 
tional legislation to customary international law and treaties seems to have 
received less attention. Techniques used to secure such conformity will 
appear to some extent from the manner in which statute-makers have by 
express provisions taken cognizance of the law of nations in written or 
unwritten form. 

The present comment is based on illustrations to be found in the national 
statutes of the United States over the century and a half beginning with 
the organization of the National Government and extending through the 
public laws of the 76th Congress, 7.e., to 1941. (New problems that have 
marked the decade from 1941 to 1951, particularly in connection with the 
growth of public international organizations, seem to justify the devotion of 
a separate discussion to this period.) The limitations of a brief comment 
preclude more than a classification of provisions. No effort has been made 
to trace the legislative history of provisions, or to study their actual admin- 
istration by executive agencies or interpretation by the courts. Nor, for 
the present purpose, has it seemed necessary to indicate which ones are now 
in force and which are not. As a further limitation, statutory references to 
the laws and usages of war have been omitted. 

In the following sections, for the sake of convenience, mentions of inter- 
national law in the statutes have been separated from mentions of treaties 
and conventions, although in the enactments the two are frequently referred 
to in the same contexts. 


I 


Provisions making reference to international law or to the ‘‘law of na- 
tions’? may be grouped into those relating to (1) jurisdiction of domestic 
courts, (2) claims awards or payments, (3) commerce and navigation, (4) 
seamen’s rights, (5) piracy, (6) diplomatic and consular matters, (7) re- 
taliation, (8) neutrality, (9) advancement of international law, and (10) 
miscellaneous matters. 

Within the first of these groups are provisions giving the Federal courts 
in the United States competence to hear cases involving ‘‘tort only in viola- 
tion of the law of nations.’’* and to hear, ‘‘consistently with the law of na- 


1 1 Stat. 73, 77; 36 Stat. 1087, 1093. 
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tions,’’ cases involving ambassadors; also the authority to punish as ‘‘viola- 
tions of the law of nations’’ actions by persons who ‘‘infract’’ the law relat- 
ing to ambassadors.* Likewise included are provisions giving jurisdiction 
to Federal courts in a case where an individual is held for committing an act 
which he claims to have done for a foreign state and the validity and effect 
whereof ‘‘depend upon the law of nations.’’? The Court of Claims has on 
occasion been authorized to hear claims based upon the allegedly ‘‘unlaw- 
ful’’ detention of vessels.‘ 

It is natural that there should be frequent references to international law 
in acts concerning the settlement of claims, whether the latter be single 
claims or groups of them to be adjudicated by national claims commissions.® 
The language varies. There may be a reference to the law (and pertinent 
treaties) ,° or to the law along with the ‘‘principles of justice,’’* or to ‘‘jus- 
tice and equity,’’ * or to the determination of whether the claims are ‘‘just,”’ 
without direct mention of the law,® or to ‘‘laws, usage and customs.’’ ?° 

Most of the direct references to the law of nations in connection with 
commerce and trade appear to have had relation to neutral rights.12 In 
other contexts there are inferences with respect to the law, as, for example, 
in an early statute concerning registration of vessels, which mentioned ves- 
sels ‘‘lawfully condemned as prize,’’ *? 
Panama Canal, which sought to protect rights that the United States had 
by treaty ‘‘or otherwise’’ over that waterway.'® An enactment of June 9, 
1910, referred to Congressional legislation ‘‘embodying or revising interna- 
tional rules for preventing collisions at sea.’’ 

The practice of impressing American seamen provided occasion for legis- 


and in legislation concerning the 


lation authorizing the appointment of agents to inquire into the situation of 


21 Stat. 73, 80; 36 Stat. 1087, 1156. 35 Stat. 539. 

449 Stat. 2368, 2369. For another authorization for adjudication by the same court 
on the basis of ‘‘rules of law, municipal and international,’’ as well as treaties, see 
23 Stat. 283. 

5 The law of these commissions is discussed in Robert R. Wilson, ‘‘Some Aspects of 
the Jurisprudence of National Claims Commissions,’’ this JoURNAL, Vol. 36 (1942), 
pp. 56-76. 64 Stat. 446, 447. 

711 Stat. 408. See also 20 Stat. 171 (Caldera claim). For an authorization to set- 
tle in accordance with the principles of equity and of international law, see 31 Stat. 877 
(Spanish Treaty Commission legislation). 

822 Stat. 697 (General Armstrong claim). 

913 Stat. 595, 596. 

1012 Stat. 838 (Repentigny claim). Concerning the claim of La Abra Mining Com- 
pany, the Congress, after the Mexican Government had drawn attention to the possibility 
of fraud, requested the President to investigate charges of fraud brought by the 
Mexican Government and, if he should be of opinion that the ‘‘honor of the United States, 
the principles of public law or considerations of justice and equity, require,’’ to with- 
hold payment of the award (20 Stat. 144, 145). 

11 See notes 27, 30, infra. 12] Stat. 287, 288. 

13 See note 85, infra. 14 36 Stat. 462, 463. 
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American citizens or others ‘‘sailing, conformably to the law of nations, 
under the protection of the American flag... .’’?® Later (1855) legisla- 
tion related to consular officers’ functioning in connection with the dis- 
charge of mariners who might be entitled to discharge ‘‘under . . . the 
general principles of maritime law as recognized in the United States.’’ 1 
A later revision added the words ‘‘or usages’’ after ‘‘ principles.’’ ?7 

Piracy as defined by the law of nations has been specified in the criminal 
law of the United States (as also in many of the country’s extradition 
treaties).1* A statute of 1900 included piracy as thus defined in provision 
for delivery (for trial) to United States authorities in American-oceupied 
territory, of persons charged with listed crimes.’® 

Diplomatic privileges are recognized in an early statute which provides 
for punishment as ‘‘violators of the law of nations’’ and ‘‘disturbers of the 
publie repose’’ of those who prosecute any writ or allow process to issue 
against any ambassador or public minister of a foreign state. A separate 
section provides for fine and imprisonment of one who may ‘‘assault .. . 
or in any other manner infract the law of nations’’ by offering violence to 
the person of an ambassador or other public minister.*° Consular officers’ 
functions have been provided for by statutes which may in exceptional cases 
refer to usage,”* although more specific instructions are the rule.** 

Congressional authorization to the President to take retaliatory action, or 
to discontinue such action, has sometimes been phrased in terms of interna- 
tional law. Examples are at hand in early legislation with reference to 
France. That of June 13, 1798, referred to French action ‘‘in violation 
of ... the laws of nations’’; the Act of June 25 set forth that when the 
French Government and those under its authority should ‘‘cause the 
laws of nations to be observed’’ by the French armed vessels, command- 
ers and crews of American merchant ships might be instructed to ‘‘submit 
to any regular search’’ by the French, and to refrain from any ‘‘force or 
capture to be exercised by virtue hereof.’’** In 1822 the President was 
conditionally authorized to suspend temporarily the operation of an Act 
imposing certain tonnage duties on French ships.** Nearly a hundred years 
later (in 1916, this time without directing the legislation at any specific 
foreign country) Congress authorized the President to forbid the importa- 
tion to the United States of goods from countries which denied entry to 
American goods ‘‘contrary to the law and practice of nations.’’ *° 


151 Stat. 477. 

1610 Stat. 619, 625. 1711 Stat. 52, 62. 

18 3 Stat. 510, 513, 514; 12 Stat. 314; 35 Stat. 1145. 

19 31 Stat. 656. 

20] Stat. 112, 118. 21 Cf. 11 Stat. 52, 65. 

22 See, for example, 54 Stat. 758, in relation to the disposition of the estates of Ameri- 
cans dying abroad. 

231 Stat. 565, 566; 572, 573. See also ibid., 561. 

24 See note 61, infra. 25 39 Stat. 756, 799. 
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A relatively large number of references to international law occur in 
statutes concerning neutrality. In the basic law of 1794 and in later enact- 
ments there is mention of ‘‘cases in which, by the laws of nations. . .’’ ves- 
sels ought not to remain within the United States.** Legislation of 1917 
contained a proviso that nothing in it should interfere with any trade in 
arms and munitions ‘‘. . . lawfully carried on before the passage of this 
title, under the law of nations... .’’?7 A joint resolution of March 4, 
1915, authorized the denial of clearance to vessels believed to be about to 
carry arms, fuel, men or supplies to a ship of a belligerent nation ‘‘in viola- 
tion of the obligations of the United States as a neutral nation.’’ 2° In this 
period came also legislation to prevent the sabotage or misuse of vessels in 
United States ports in violation of ‘‘obligations of the United States under 
the law of nations.’’*® The procedure of internment, both of vessels and 
of persons, was authorized by statutory provisions. The internment to 
which these penal provisions had reference was that ‘‘in accordance with 
the law of nations’’; there were regulations applicable to vessels which ‘‘by 
the law of nations . . .’’ were not entitled to depart, and authorizations for 
the seizure of arms and other articles intended for export ‘‘in violation of 
law’’; but, by the terms of the enactments, no interference was intended 
with trade that might have been lawfully carried on ‘‘under the law of na- 
tions or under the treaties or conventions. . . .’’°° As is well known, the 
United States in its ‘‘neutrality’’ legislation of the period from 1935 
through 1937 placed greater limitations upon its citizens than international 
law required. The Joint Resolution of November 4, 1939, however, stated 
in the preamble that in amending its neutrality legislation the United States 
waived none of its rights or those of its nationals ‘‘ under international law,”’ 
but expressly reserved such rights.*! 

Classifiable as enactments looking to the general advancement of interna- 
tional law are provisions for participation in the work of the International 
Commission of the American Republics on Public and Private Interna- 
tional Law (pursuant to the Convention of August 23, 1906) ,** in a confer- 
ence on maritime law and the laws of war,** and in the codification effort 
under auspices of the League of Nations.** Also included would be the 
Joint Resolution of April 28, 1904, looking to an understanding among the 
principal maritime Powers ‘‘with a view of incorporating into the perma- 
nent law of civilized nations the principle of the exemption of all private 
property at sea, not contraband of war, from capture or destruction by 


261 Stat. 381, 384. See also 3 Stat. 447, 449; 40 Stat. 217, 220. 
2740 Stat. 217, 225. 

28 38 Stat. 1226. 29 40 Stat. 217, 220. 

30 Ibid., 223, 225. 31 54 Stat. 4. 

3238 Stat. 312, 313, 451, 1126; 39 Stat. 260, 1056. 

3342 Stat. 599, 609. 3446 Stat. 85. Cf. 52 Stat. 1114, 1146. 
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belligerents,’’ ** and a similar expression in a naval appropriation bill of 
Dec. 13, 1929.56 

In a miscellaneous category fall references to the law of nations as a basis 
for valid claims to land,*’ and a provision for protection of an invention 
‘‘where such protection is afforded by . . . international law.’’** There 
are, in a number of instances, indirect references to the law of nations in 
provisions for payment by the United States, as acts of grace, ‘‘without 
reference to the question of legal liability.’’*® There have at times been 
mentions of ‘‘illegal’’ acts against foreign ships,*° an expression which in 
this context would presumably or conceivably reach to more than municipal 
law. An unusual wording is that in legislation of 1940 which, in a proviso, 
directed that the Export-Import Bank should not make loans ‘‘in violation 
of international law as interpreted by the Department of State.’’*4 Ina 
resolution approved on June 13 of the same year, authorizing the Secretary 
of War and the Secretary of the Navy to assist governments of American 
republics to increase their military and naval establishments, the Congress 
included the proviso that nothing in the resolution would authorize the vio- 
lation of ‘‘any established principles or precedents of international law.’’ * 


II 


Much more numerous than the statutory references to international law 
are those to treaties. Here classification according to subject-matter of the 
statutes is less feasible or useful. By far the greater number of provisions 


are in appropriation bills or other measures for carrying the treaties into 
effect. In some instances a single treaty may occasion a number of such 
legislative provisions.** The method is too well known to require extensive 
illustrative citations. The technique of harmonizing statutory with treaty 
law by specific language in the former is perhaps less familiar and, there- 
fore, deserving of consideration. 


35 33 Stat. 592. 8645 Stat. 1165. 

37 3 Stat. 709, 717; 4 Stat. 52, 53. Compare wording in 9 Stat. 631, 633, which refers 
to ‘‘equity,’’ and in 12 Stat. 71, which mentions ‘‘the law of nations’’ and ‘‘the prin- 
ciples of equity.’’ 

38 40 Stat. 435, 436. There is also, along with mention of the law, reference to treaty 
obligations and ‘‘ diplomatic representation.’’ 

39 See, for examples, 42 Stat. 1154, 1161; 45 Stat. 483, 484; 46 Stat. 827. 

40 See 4 Stat. 619, 625; 16 Stat. 649; 23 Stat. 15. The wording varies to some extent. 
See, for example, an appropriation to cover ‘‘wrongful’’ seizure of a foreign vessel, in 
12 Stat. 903. 4154 Stat. 38, 961. 

4254 Stat. 396. An unusual provision was that in the resolution of April 17, 1866, 
protesting against foreign states’ pardoning convicted persons on condition that the 
persons go abroad (the fact apparently being that many such persons came to the United 
States). The reference in this instance was not to the law of nations, but to acts in- 
consistent with the comity of nations (14 Stat. 353). 

43 See, for example, on the Treaty of Washington, 1871, 17 Stat. 24, 422, 598; 18 
Stat. 66, 71; 129; 20 Stat. 206, 240. 
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At the outset it may be noted that many of the statutory references to 
international law, as mentioned in the preceding section, are not references 
to that law alone, but also to treaties.*4 Other situations which seem to merit 
consideration even in a brief comment are: (1) those in which the statutes 
provide that in their application there shall be no contravention of treaties; 
(2) those in which the authorization of some action is conditioned upon 
the terms of treaties; (3) those in which there is authorization for pay- 
ments to indemnify for what has been done contrary to treaties; (4) those 
looking to termination or revival of treaties; (5) those in which there is 
provision for the replacement of treaties applicable to territory acquired 
by the United States; and (6) those in which statute-makers have sought 
to avoid the waiving of any rights under treaties. 

The first of these categories finds illustration in references to commercial 
treaties, e.g., that in a Tariff Act of Feb. 5, 1816, which provided that 
‘‘Nothing in this act contained shall be so construed as to contravene any 
provision of any commercial treaty or convention, concluded between the 
United States and any foreign power or state... .’’*° A Revenue Act of 
March 3, 1883, without specifically referring to commercial treaties, pro- 
vided that ‘‘ Nothing in this act shall in any way change or impair the force 
or effect of any treaty between the United States and any other government 

. So long as such treaty shall remain in force. . . .’’*® When, by a sub- 
section of an Act of Oct. 3, 1913, Congress authorized a discount of five per- 
cent on duties imposed by the Act if imported goods were carried in Ameri- 
can vessels, a proviso directed that ‘‘nothing in this subsection shall be so 
construed as to abrogate or in any manner impair or affect the provisions of 
any treaty concluded between the United States and any foreign nation.’’ * 
Some statutory provisions of the general type under consideration reach not 
to ‘‘any treaty’’ but to specified ones. The 1902 Treaty with Cuba ** has 


frequently been a subject of reference in this connection.*® Treaties other 
than those on commerce and navigation which have been referred to in 
statutes for the purpose of making clear that their provisions are not in- 
tended to be impaired include those dealing with Indian affairs,°® seamen,** 


44 See, for example, note 30, supra. 

453 Stat. 253. 

46 22 Stat. 488, 525-526. 47 38 Stat. 114, 197. 

48 See, for example, 38 Stat. 114, 192; 42 Stat. 858, 947; 46 Stat. 590, 695; 48 Stat. 
943, 944. 

49 For a statutory statement as to the part of the House of Representatives in chang- 
ing a rate of duty, see 33 Stat. 3. 

5010 Stat. 172, 173. In this case a proviso made clear that the statute would not be 
construed to affect the authority of the Government to regulate Indian affairs by treaty 
or otherwise. 

5130 Stat. 755. However, the language in this (1898) legislation on this point 
(‘‘Provided, That treaties in force between the United States and foreign nations do not 
conflict’’) was not included in later (1915) legislation on the subject (38 Stat. 1169). 
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prize proceedings,*” protection of seals,®* postal matters,°* export licenses in 
relation to neutrality,®° issuance of bonds,** and inspection of vessels.*? 
The authorization of public action to be performed in such a way as to 
preserve harmony with treaties may be accomplished in terms somewhat 
less general than those noted in the preceding paragraph. Thus, early 
legislation required that before any commission of letters of marque and 
reprisal could be issued, owners and commanders of vessels should give bond 
to assure that owners, officers and crew would ‘‘observe the treaties . . . of 
the United States.’’°* The method of authorizing the President to enter 
into international agreements for tariff reductions was used long before 
1934,°* but has found special illustration since that time. The plan of the 
‘‘treaty-merchant’’ clause of the Immigration Act of 1924, and its broaden- 
ing to permit rights and privileges not merely under ‘‘existing’’ commercial 
treaties, but also under those that might be concluded subsequent to the 
legislation, has been discussed elsewhere.®° The application of a discrimina- 
tory tonnage duty against France was, by legislation of May 6, 1822, made 
suspensible at the discretion of the President in the event there should be 
signature of a treaty of commerce or navigation with the French.*t Con- 
gress has provided that Federal courts shall have cognizance of cases, 
inter alia, arising under treaties made or which shall be made under the 
authority of the United States.°? Directions as to consular functions have 
in terms been integrated with what treaties may provide,®* and the Anti- 
Smuggling Act of 1935 was integrated with the so-called ‘‘liquor’’ treaties 
made in the previous decade.** Other subject-matters in which there are 
illustrations of the general method are load lines,®° foreign-trade zones,*® 
radio,® salvage,®* extradition,®® rule-making by a claims commission,’® and 
duties of the International Joint Commission (United States-Canada).” 


5213 Stat. 306, 315. 53 36 Stat. 326-327. 

5417 Stat. 283, 308. 55 49 Stat. 1081, 1082. 

56 54 Stat. 516, 520. By sec. 8, no amendment made by the title was to apply in any 
ease where its application would be contrary to any treaty obligation of the United 
States. 5748 Stat. 1889. 

582 Stat. 759. 59 See, for example, 30 Stat. 204-205. 

60 43 Stat. 153; 47 Stat. 607-608. See Robert R. Wilson, ‘‘ ‘Treaty-Merchant’ Clauses 
in Commercial Treaties of the United States,’’ this JoURNAL, Vol. 44 (1950), pp. 145- 
149. 

613 Stat. 681. 622 Stat. 89; 4 Stat. 164, 165. 

63 See, for example, 1 Stat. 254; 9 Stat. 276; 54 Stat. 758. 

6449 Stat. 517, 518, 523. 

65 In this case (49 Stat. 888), while the legislation was integrated with the treaty of 
1930, the Secretary of Commerce was given discretion, as to vessels on the Great Lakes, 
to vary the loadline marks from those established in the treaty when in his opinion 
the changes made by him should not be above the actual line of safety. 

66 48 Stat. 998, 1001-1002. 67 37 Stat. 302, 307. 

68 37 Stat. 242; 54 Stat. 305. 699 Stat. 302, 303; 45 Stat. 440, 442. 

70 See, for example, 4 Stat. 446, 666. 7146 Stat. 1020, 1021. 
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The Act of June 23, 1938, for the creation of a Civil Aeronautics Authority 
provided (in Section 1102) that the Authority should exercise its powers 
and duties ‘‘consistently with any ... treaty, convention or agreement 
that may be in force between the United States and any foreign country or 
foreign countries.’’ 

Congress has at various times authorized payments of money, not merely 
to carry out the provisions of treaties,’* but also to persons entitled to it 
because of non-observance of a treaty by the United States. Payment may, 
for example, take the form of refund of tonnage duties,* or of customs 
duties.”® 

The Constitutional method of terminating a treaty has frequently been 
the subject of discussion in the United States. Congress has sometimes, as 
in connection with the Rush-Bagot Agreement,** and the Russian commer- 
cial treaty of 1832, ** ‘‘adopted and ratified’’ a notice of termination after it 
has been given by the President. On other occasions Congress has author- 
ized the President to give notice of termination,® or ‘‘authorized and di- 


rected’’ him to do so,*® or provided in a resolution that he was 


**charged 


with the communication’’ of termination notice.*° The legislative body 
may express its judgment that certain types of treaty provisions ‘‘ought to 
be terminated’’ and request and direct that notice be given to foreign gov- 
ernments concerned in accordance with the terms of the treaties.st On at 
least one occasion Congress requested that the President open negotiations 
with a foreign government looking to revival of certain stipulations of an 


international agreement.*? 

In the case of certain changes of sovereignty resulting in additions of 
territory to the United States, legislation has provided that treaties for- 
merly applicable to such territory shall be replaced by treaties of the United 
States.8° In making law as to the nationality of inhabitants of acquired 
territory, Congress has sought to harmonize its actions with the require- 
ments of a treaty of peace.** 

Some language in statutes is directed to the retention of rights already 
possessed under treaties. For example, the Act of June 15, 1914, amend- 
ing earlier legislation concerning the Panama Canal, set forth in a proviso 
that ‘‘the passage of this Act shall not be construed or held as a waiver or 
relinquishment of any right the United States may have under the treaty 
with Great Britain, ratified the twenty-first of February, nineteen hundred 


7252 Stat. 973, 1026. See also Sec. 602(b), ibid., 1008. 

73 See, for example, 11 Stat. 319, 325. 7418 Stat. 678; 20 Stat. 171. 
759 Stat. 8. 7613 Stat. 568. 

77 37 Stat. 627. 7818 Stat. 287; 36 Stat. 83. 
7941 Stat. 988, 1007. 8013 Stat. 566. 

8138 Stat. 1164, 1184, 1185. 82 22 Stat. 643. 

83 See, for example, 30 Stat. 750. Cf. 47 Stat. 761, 768, Sec. 10 (4). 
8431 Stat. 77, 79; 32 Stat. 691, 692. 
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and two, or the treaty with the Republic of Panama, ratified February 
twenty-sixth, nineteen hundred and four... to discriminate in favor 
of its vessels by exempting the vessels of the United States or its citizens 
from the payment of tolls . . . or as in any way waiving, impairing or af- 
fecting any right of the United States under said treaties or other- 


99 85 


wise. 
III 


The foregoing would seem to show a fairly common practice of referring 
in statutes to the standard which is international law, and a much more 
common practice of integrating statute law with treaty law. The value of 
this type of evidence is, of course, limited, since it does not reflect instances 
in which statute-makers have directed their enactments to ends which are 
consistent with the law of nations and with treaties without making the 
latter the subject of specific references. Nor does it take into account 
the cases in which conflicts between, or harmonization of, municipal statutes 
and international obligations may have been worked out in the realm of 
diplomacy. In any ease, the record seems to suggest that, so far as the 
United States is concerned, the principle of legality, interpreted broadly 
and not in a restricted, municipal sense, has figured importantly in certain 
parts of the law of the land. Without the concession of the reality of inter- 
national law and of a degree of ascertainability for its provisions, many 
statutory provisions (including some provisions of the penal law) which 
incorporate it by reference would not be completely meaningful. 

Ropert R. WILSON 


FOURTH MEETING OF CONSULTATION OF MINISTERS OF FOREIGN AFFAIRS 
OF AMERICAN STATES 

The Fourth Meeting of Consultation of Ministers of Foreign Affairs of 
American States took place in Washington from March 26 to April 7, 1951. 
This meeting, reasonably successful, again reflected the general world situ- 
ation, the status of development of the Pan American idea and the crucial 
problem of the relations, within Pan America, of this country toward Latin 
America. 

The present Pan Americanism, founded in 1889 by the United States, was 
originally a modest venture on a pragmatist, primarily commercial, basis, 
whereas, as far as political relations are concerned, this country stood firm 
on the Monroe Doctrine, and on international isolationism. The United 
States emerged by 1900 as a great Power politically and economically and 
entered a period of imperialism vis-a-vis Latin America. The first World 
War interrupted the development and showed also Latin-American suspi- 
cions and objections. Practically all Latin-American States joined the 


85 38 Stat. 385. Compare 50 Stat. 750, 751. 
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League of Nations, out of a true universalist feeling and also with the idea 
to find in Geneva a counterpart against Washington, against what they 
called the imperialism of the ‘‘colosso del Norte.’’ Under the impact of our 
intervention in Nicaragua, which led Ratil Haya de la Torre to found his 
‘‘Aprismo,’’ directed originally against American imperialism, the Sixth 
Inter-American Conference at Havana in 1928 meant the crisis of the sur- 
vival of Pan America. Latin-American objections found expression in the 
many bitter speeches against intervention. That there was no complete 
crumbling of Pan Americanism, is due only to the great legal and diplo- 
matie gifts of Charles Evans Hughes, Secretary of State, leader of the 
United States Delegation. 

But this country recognized in 1928 that Pan America can survive only 
as a partnership among equals. The ‘‘policy of good will’’ (1928-1932) 
under Herbert Hoover led to the present ‘‘ policy of the good neighbor’’ un- 
der Franklin D. Roosevelt. 


Since that time Pan America has developed into a really important re- 
gional system. Washington’s acceptance of the principle of non-interven- 
tion in the internal and external affairs of any American Republic is the 


very cornerstone of this new policy with which it stands and falls. New 
organs of co-operation sprang up; a frank recognition of political activities 
and a full return to the Bolivarian idea of what nowadays is called collective 
security followed. It was fully recognized that a real and vital Pan Amer- 
icanism must also be based on far-reaching economic co-operation. Finally, 
it was understood that such real Pan Americanism must be based, in the 
very first place, on a mutual knowledge and appreciation of the two great 
different cultures of the Americas, the Anglo-Saxon and the Hispanic, al- 
though much remains to be done in this field. 

At the same time, as always, extracontinental dangers from Fascism and 
National Socialism, the presentiment of the coming second World War, 
fostered the growth of Pan America. At Buenos Aires the United States 
introduced the then new idea of Pan American consultation, which was 
institutionalized at Lima in 1938. After the outbreak of the second World 
War, there followed quickly the first three Meetings of Consultation: at 
Panama in 1939, at Havana in 1940, and at Rio de Janeiro in 1942. Then 
followed a period of retreat, caused by the differences between this country 
and Argentina, its eternal counterplayer within Pan America, and by this 
country’s absorbing interest, first, to win the war and, then, to prepare 
the United Nations. 

But at Mexico City in 1945 the foundations were laid for a complete re- 
organization of the inter-American system, making it at the same time a 
regional organization within the United Nations, and for collective security, 
by the Pact of Chapultepec. The latter initiative led to the Rio Treaty of 
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1947,1 based on Article 51 of the United Nations Charter. The first initia- 
tive led to the Bogota Charter of 1948,? which is now being implemented, 
and to the Pact of Bogota * of the same year. 

In 1942 it looked as if the Meeting of Consultation would just become 
another Inter-American Conference, would lose its character as a special 
organ, and the Secretary General of the Pan American Union warned 
against this danger. But the Bogota Charter, Article 39, made these meet- 
ings—apart from their function as the Organ of Consultation under the 
Rio Treaty—strictly emergency meetings. In accordance with Article 40, 
the United States in a note of December 18, 1950, to the Chairman of the 
Council of the Organization of American States asked for the convocation 
of a Meeting of Consultation and sounded the keynote: ‘‘The aggressive 
policy of International Communism, carried out through its satellites, has 
brought about a situation in which the entire free world is threatened.”’ 

The Council, at its meeting of December 20, 1950, decided to convoke this 
Meeting of Consultation for March 26, 1951, at Washington. The meeting 
was carefully prepared by the Pan American Union.* The Council ap- 
proved the regulations *® of the meeting, in accordance with Article 41 of 
the Bogota Charter. The meeting was, in conformity with Article 83(a) 
of the Bogota Charter, convoked by the Pan American Union and sat at 
Washington from March 26 to April 7, 1951. The agenda, proposed by the 
United States and approved by the Council of the Organization, consisted 
of three problems: (1) political and military co-operation for the defense 
of the Americas in accordance with . . . the United Nations; (2) strength- 
ening of internal security, and (3) emergency economic co-operation. The 
meeting appointed three principal committees to consider these three prob- 
lems, and adopted, without adverse vote, thirty-one resolutions.® 

The second problem created the least difficulties. EZven if democracy in 
practice leaves something to be desired in many states, there was unanimous 
agreement, as well as a precedent set, against another type of totalitarianism. 
Resolution VII deals with the strengthening and effective exercise of democ- 


1 Pan American Union, Cong. and Conf. Series, No. 53; this JourNAL, Supp., Vol. 43 
(1949), p. 53. For a complete analysis of this treaty see Jos. L. Kunz, in this JourNAL, 
Vol. 42 (1948), pp. 111-120. 

2 Department of State Publication 3263 (Int. Org. and Conf. Series II, American Re- 
publics 3, November, 1948), p. 166. For an analysis see Jos. L. Kunz, loc. cit., pp. 568- 
589. 

3 Department of State Publication 3263 (cited supra), p. 186. For an analysis see 
Jos. L. Kunz, Arbitration Journal (New York), Vol. III (1948), pp. 147-155; and 
Osterreichische Zeitschrift fir offentliches Recht, Vol. II (1950), pp. 414-436. 

4 Handbook, Pan American Union (pp. 253, mim.). 

5 Text in Handbook, pp. 10-16. 

6 See Final Act, signed at Washington, April 7, 1951 (Pan American Union, Doe. 145, 
pp. 54, mim.; and Doc. C-d-164-E, June 6, 1951); also in Department of State Bulletin, 
Vol. XXIV, No. 615 (April 16, 1951), pp. 606-615. The major resolutions are also re- 
printed in the New York Times, April 8, 1951, p. 30. 
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racy, but, of course, ‘‘without prejudice to the principle of non-interven- 
tion.’’ It states that the solidarity of the Americas is based on effective ex- 
ercise of representative democracy, social justice, and respect for and ob- 
servance of the rights and duties of man. In full harmony with the general 
trend of the international protection of human rights, it instructed the 
Inter-American Council of Jurists and the Inter-American Juridical Com- 
mittee to study these problems and to prepare draft conventions; it also 
suggested that the Tenth Inter-American Conference take action in this 
field. Resolution VIII deals with the strengthening of internal security and 
is similar to the resolutions adopted against subversive activities since 1936. 
Great care is taken to avoid the abuse of such measures for the purpose of 
suppressing basic democratic institutions or rights of the individual; Reso- 
lution XXI emphasizes that emergency restrictions and control measures 
shall be considered as merely temporary measures because of the common 
defense effort. 

Much more difficult was the work of Committee I. In his speech? of 
March 26 before the opening session of the meeting, the President of the 
United States strongly attacked ‘‘the aggressive expansion of Soviet power’’ 
and underlined the necessity of help for the free men of Europe and meas- 
ures against the threat in the Far East; he particularly emphasized that 
the heroic struggle in Korea has the survival of all the principles for which 
we stand as its basic issue. The address of Secretary of State Dean Ache- 
son * the next day dealt also primarily with the United Nations and Korea. 
True, the Council of the Organization of American States had adopted a 
resolution on June 28, 1950, on the North Korean aggression and had de- 
clared its ‘‘firm adherence to the decisions of the competent organs of the 
United Nations.’’ In the Meeting of Foreign Ministers, Cuba, Colombia 
and Uruguay typically were co-sponsors of the American-introduced resolu- 
tion which stood for firm integration with the United Nations. But repre- 
sentatives of other Latin-American Republics looked at the Organization of 
American States primarily as a regional organization; the hemispheric, 
not the global, aspect interested them; they were rather unhappy to see 
this regional system involved in United Nations affairs and the representa- 
tives of Guatemala, Mexico and Argentina said so openly. 

This different attitude is quite natural. Notwithstanding all non-inter- 
vention and equality, it would be unrealistic to deny that the United States 
is the strongest and leading Power not only of this Hemisphere, but of the 
world. The United States’ responsibility and, hence, her attitude are there- 
fore by necessity global. It always has been and will be the foreign policy 
of the United States which shapes the political attitude of the Organization 
of American States. It was the United States which in 1939 proposed Pan 
American neutrality, in 1940 Pan American defense, and in 1942 Pan 


7 Text in Department of State Bulletin, Vol. XXIV, No. 614 (April 9, 1951), pp. 
566-568. 8 Ibid., pp. 569-572. 
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American belligerency. Now, the United States stands in a global struggle 
with the Soviet Union. There is, as Ambassador John C. Dreier stated,® ‘‘a 
powerful influence of world events on United States relations with Latin 
America.’’ On the other hand, as the same speaker stated, Latin America 
‘‘sees an overwhelming need of improvement of living conditions for their 
peoples; in the face of their own pressing tasks the problems of Asia and 
Europe seem remote indeed to many Latin Americans.’’ 

But these divergencies could be overcome. In Resolution I (‘‘ Declaration 
of Washington’’) all the American States express their firm determination 
to remain steadfastly united, both spiritually and materially, in the present 
emergency, to maintain not only peace and security and ensure respect for 
the fundamental freedoms of men in this Hemisphere, but also voice their 
conviction that strong support of the United Nations is the most effective 
means of maintaining the peace, security and well-being of the peoples of 
the world. Resolution II on preparation for defense states that the pres- 
ent world situation requires not only positive support for the collective de- 
fense of the Continent, but also co-operation within the United Nations to 
prevent and suppress aggression in other parts of the world, and that each 
of the American Republics, ‘‘in accordance with its constitutional norms, 
and to the full extent that . . . its capabilities permit,’’ make available 
elements of its armed forces ‘‘for service as United Nations unit or 
units. ...’’ This resolution was also accepted by Argentina, although its 
representative made a reservation to the effect ‘‘that any use of its national 
armed forces is conditioned by the National Constitution, which reserves 
the said authority exclusively and unassignably to the National Congress.’’ 
Resolution III deals with inter-American military co-operation. 

Perhaps still more arduous was the task of Committee III. Here again 
the quite natural divergency of views between the United States and Latin 
America was to be seen. The United States was, of course, primarily inter- 
ested in emergency economic measures, in production of strategic raw ma- 
terials and in priorities for the requirements of the defense program. The 
American proposals were introduced by the speech of Assistant Secretary 
of State Willard L. Thorp, made on March 27 in Committee III.'° Accord- 
ing to him the emergency problems are: to increase the production of basic 
materials and use them best in the common defense; how to go about the 
allocation of goods in short supply ; how to avoid giving strength to aggres- 
sors; how to keep down inflation and maintain our economic stability. 

Latin America, on the other hand, wanted security against the peril that 
their economic requirements become a victim of our defense effort; they 
stood for guarantees, protecting accrued dollar balances against falling pur- 
chasing power in this country; they insisted that long-range economic 
projects for lifting the living standard of the masses in Latin America and 


9 Ibid., No. 617 (April 30, 1951), pp. 688-693. 
10 Text ibid., pp. 693-698. 
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industrialization must not be sacrificed ; they rightly stated that these tasks 
are a pre-condition for political stability, a pre-condition against dangers 
threatening from Communism, which prospers under conditions of mass 
poverty, undernourishment and ignorance. Already the address, in response 
to President Truman’s speech, by Joao Neves de Fontoura, Foreign Minis- 
ter of Brazil,’ dealt, to a great extent, with economic problems and warned 
that ‘‘we could not repeat past practice without ruining ourselves and with 
no benefit accruing to the world therefrom.”’ 

The great importance of economic problems is reflected in the great num- 
ber of resolutions adopted. There are the resolutions dealing with emer- 
gency problems: increase of production of basic and strategic materials 
(XIII), production of scarce essential products (XIV), allocations and 
priorities (XVI), emphasizing the ‘‘principle of relative equality of sacri- 
fice’’; prices (XVII), destined to prevent inflation ; study groups on scarce 
raw materials (XVIII); transportation (XIX). Resolution XXIII, con- 
cerning the shortage and distribution of newsprint, admonishing the states 
‘that governmental measures for the distribution of newsprint must be 
applied with due regard for the social function of journalism, and without 
preference or limitation that would affect the freedom of the press,’’ is as 
near as this meeting could come to the otherwise untouched problem of the 
Argentine suppression of the leading newspaper, La Prensa. On the other 
hand, Resolutions IX to XII emphasize the necessity of the improvement of 
the social, economic and cultural levels of the peoples of the Americas, of 
the economic and social betterment of the working classes, of fighting pov- 
erty and ignorance, of the betterment of the American worker and, in gen- 
eral, the necessity of economic development. 

It may well be that, despite the resolutions of this meeting, there will not 
be ideal performances everywhere of a representative democracy; it may 
well be that, despite the resolutions of this meeting, not many Latin-Amer- 
ican soldiers will be seen in Korea. It is certain that the economic resolu- 
tions of this meeting will need a strong degree of implementation. Yet, the 
meeting must be valued as a reasonable success. It has maintained and 
strengthened the unity of the Americas as a co-operative organization of 
partners, it has continued the good neighbor policy, it has reaffirmed conti- 
nental solidarity, and all that in the light of the new world situation now 
prevailing. Pan America, like everything else, is set in the never-ending 
flux of history; if it wants to survive, it must adjust itself continuously to 
the ever-changing circumstances. It is utopian to believe that we are going 
toward the achievement of some ideal solution which, once reached, will 
stand forever. Every political work, every enactment of law is a transi- 
tion; new developments demand new solutions. For, as Justice Oliver 
Wendell Holmes once remarked: ‘‘ Repose is not the destiny of man.”’ 

Joser L. Kunz 

11 Text in the New York Times, March 27, 1951, pp. 10-11. 
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DR. ANTONIO SANCHEZ DE BUSTAMANTE 


Dr. Antonio Sanchez de Bustamante y Sirvén, a giant in the field of 
international law, passed away at his home in Havana, Cuba, on August 24, 
1951, at the age of 86. Asa writer, teacher, judge and advocate in matters 
relating to public and private international law he had attained world 
prominence. 

Dr. Bustamante will be best remembered as the author of the Bustamante 
Code of Private International Law, a monument in legal history. The diffi- 
eult subject of conflict of laws has been considered by many authors and 
in many international conferences, and a number of states have adopted 
covenants in regard to particular topics. For Latin America an important 
step was taken at Montevideo in 1889, when draft conventions were pre- 
pared to obviate some of the more serious conflicts in civil, commercial and 
penal matters. The subject continued to occupy the attention of inter- 
national conferences with a view to codification, and widely divergent 
opinions became apparent regarding specific points, especially between 
adherents of the theory of domicile and supporters of the principle of 
nationality. At length in 1924 the American Institute of International 
Law appointed a committee of four experts, among whom Dr. Bustamante 
was the leading spirit. From his vast fund of study and experience he 
prepared a draft code in which he endeavored to conciliate conflicting views 
and formulate provisions capable of acceptance both by Latin-American 
countries and at least partially by the United States. In 1925 he published 
in Spanish and French his Proyecto de Cédigo de Derecho Internacional 
Privado. It was submitted to the Sixth International Conference of Amer- 
ican States held at Havana and approved with modifying amendments by 
resolution of February 13, 1928, with the official title of ‘‘Bustamante 
Code.’’ It has since been adopted by fifteen Latin-American countries, in 
most cases with reservations as to specific provisions. The United States 
could not act on it in view of the powers reserved by our Constitution to 
the States. 

The Code follows the general structural plan of European and Latin- 
American municipal codes, and, while covering the whole field of law, is 
nevertheless brief and admirable in its conciseness. It is divided into four 
Books. Book I relates to civil law, comprising topics of nationality and 
naturalization, domicile, marriage and divorce, family relations, adoption, 
guardianship, property, inheritance, wills, contracts, prescription. Book 
II relates to mercantile law and covers mercantile contracts, companies, bills 
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of exchange, maritime and aerial commerce. Book III refers to penal laws 
and questions of jurisdiction. Book IV, relating to procedural law, covers 
jurisdiction of courts, extradition, letters rogatory, bankruptcy, execution 
of foreign judgments. Throughout the debates on the Code in Havana and 
elsewhere many remarkable personal tributes were paid to Dr. Bustamante 
for his extraordinary achievement. No work can now be written on the 
subject of private international law without constant and frequent reference 
to the Bustamante Code. 

Dr. Bustamante was born in Havana and raised in a scholastic environ- 
ment, his father, Manuel Sanchez de Bustamante, being Dean of the Uni- 
versity of Havana. He was educated in the Colegio de Belén in Havana 
and at the Universities of Havana and Madrid. His interest in international 
law an‘ conflict of laws began early in life ; before reaching the age of thirty 
he had published several studies on international law topics; and in 1896 
his first comprehensive book, Tratado de Derecho Internacional Privado, 
appeared in Havana. Engaged in the practice of law, his extraordinary 
ability soon made him the leader of the Cuban Bar and his lucid and 
thorough exposition of international law subjects brought him the acclaim 
of all the other American Republies and of jurists throughout the world. 

Cuba took advantage of the talents of her illustrious son. He was elected 
to the Cuban Senate and served from 1902 to 1918. He was appointed 
Professor of Law at the University of Havana and continued his lectures 
until a short time before his death. For a number of years he was Dean 
of the Law Faculty of the University, and later Honorary Dean. He 
represented Cuba in many Pan American and other international con- 
gresses, was Cuba’s delegate to the League of Nations and took his turn 
as President of that body. After his service as delegate to the Second 
Hague Conference he was in 1908 appointed Judge of the Permanent 
Tribunal of Arbitration, and in 1921 he became a Judge of the Permanent 
Court of International Justice. 

At the same time he delivered numerous lectures in Cuba and elsewhere, 
including lectures at the Academy of International Law of The Hague, at 
the twentieth meeting of the American Society of International Law in 
Washington, at Northwestern University, and at the Institute of Citizenship 
of Emory University in Atlanta. A founder and former President of the 
Cuban National Academy of Arts and Letters, and for a time President of 
the Cuban Commission of Intellectual Cooperation, he also served as member 
of many other bodies, including two international congresses of comparative 
law. He was a charter member of the American Institute of International 
Law, and a member of its Executive Council. He founded the Revista de 
Derecho Internacional, the official organ of the Institute, published in 
Havana under his direction. He was President of the Cuban Society of 
International Law, and of the International Academy of Comparative Law. 
He received distinctions from many sources, including honorary degrees 


1 
1 
t 
d 
t 
n 
of 
al 
te 
ne 
VS 
an 
ad 
val 
by 
ite 
in 
tes 
to 
in- 
Is 
yur 
and 
on, 
ook 
yills 


748 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


from Columbia University and the University of San Marcos at Lima, Peru, 
and was elected an honorary member of the American Society of Inter- 
national Law. 

Despite Dr. Bustamante’s wide range of activities, his indefatigable 
energy drove him to continuous literary production. In 1908, under the 
title of La Segunda Conferencia de la Paz de La Haya, he published a two- 
volume summary of the work of The Hague Conference of 1907, which book 
was also published in a French edition. His faith in the efficacy of inter- 
national law and international conferences was reflected in an article he 
wrote for the January, 1908, number of the AMERICAN JOURNAL OF INTER- 
NATIONAL Law, in which he said: ‘‘To be neutral is today the right of all 
nations, not derived from the consent of the belligerents, but rather imposed 
upon them absolutely. War is an abnormal condition, occurs at increasingly 
greater intervals, and is becoming of shorter and shorter duration.’’ All 
the greater was his disappointment when the desolation of the two World 
Wars proved his opinion too optimistic. An interesting philosophical dis- 
cussion of private international law appeared in 1914 under the title of 
La Autorquia Personal. Five volumes of addresses followed between 1915 
and 1923, also an explanatory work on El Tribunal Permanente de Justicia 
Internacional in 1925, and another on El Cédigo de Derecho Internacional 
Privado y la Sexta Conferencia Panamericana in 1929. El Mar Territorial, 
a scientific study of territorial seas and riparian rights, appeared in 1930 
in Spanish, French and German. 

Dr. Bustamante gradually published two final monumental works from 
1931 to 1939: Derecho Internacional Privado, in three volumes, and 
Derecho Internacional Piblico, in five volumes. Both of these works dis- 
close exhaustive research and give a masterly presentation of the theoretical 
and practical aspects of the subjects considered. The author’s mode of 
procedure is frequently first, to establish general principles, then to draw 
conclusions from them, and then to make comparisons with the actual 
practices of states. In the work on private international law Volume I 
contains general and historical statements and a study of nationality and 
domicile; Volume II covers domestic relations, property, contracts and 
mercantile law; Volume III relates to penal and procedural law. In the 
work on public international law, which has also appeared in a French 
edition, the five volumes bear the respective titles of Constitutional, Ad- 
ministrative, Civil, Penal, and Procedural Public International Law. They 
contain many passages which arrest attention. Volume I, Constitutional 
Law, considers states as international personalities which are born, live 
and die. Volume II, Administrative Law, gives humanitarian protection 
first place over property. Volume III, Civil Law, compares the field 
with that of municipal law; under the subdivision of Contracts and Obliga- 
tions it makes a thorough examination of treaties and international claims. 
In Volume IV the laws of war and neutrality are classified under Penal 
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Law. Volume V, Procedural Law, describes conciliation, arbitration, world 
court, etc. In later years Dr. Bustamante published a Manual de Derecho 
Internacional Privado and a Manual de Derecho Internacional Piblico, 
principally for the use of his University students, and likewise a Proyecto 
de Codigo Civil de Cuba. His last publication, Derecho Internacional 
Aéreo, appeared in 1945. 

In his private life Dr. Bustamante’s urbane manners and kind and genial 
disposition rendered him a typical representative of the cultured Cuban 
gentleman. His conversation was graced by the same simplicity of diction 
and clearness of statement which characterized his writing, and his personal 
charm attracted his host of friends as much as his upright character and his 
vast store of knowledge. 

Bustamante will live in history as one of the great paladins of interna- 
tional peace and order. His work and his writings have indelibly inscribed 
his name in the annals of international law. Upon terminating his great 
Code of Private International Law he might justifiably have repeated the 
proud words with which the Roman poet Ovid concluded the Metamorphoses: 


Jamque opus exegi, quod nec Jovis ira nec ignis, 
Nec poterit ferrum, nec edazx abolere vetustas. 
Quum volet ille dies, quae nil, nisi corporis hujus 
Jus habet, incerti spatium mihi finiat aevi: 
Parte tamen meliore mei super alta perennis 
Astra ferar, nomenque erit indelebile nostrum. 
Otro SCHOENRICH 


THE ANGLO-IRANIAN OIL COMPANY CASE 


It is believed that certain background information will facilitate an un- 
derstanding of the decision of July 5, 1951, by the International Court of 
Justice regarding interim measures of protection in the Anglo-Iranian Oil 
Company Case, reprinted infra, page 789.1 The dispute between the 
United Kingdom and Iran grows out of the unilateral termination by the 
Iranian Government, as a part of its oil nationalization program, of a con- 
cession contract which entered into force May 29, 1933, between the 
Government of Iran and the Anglo-Iranian Oil Company, a British corpora- 
tion in which the British Government holds a large share of the stock. 

This concession agreement (generally called the ‘‘Convention’’) was con- 
cluded after the termination by the Persian Government of an earlier con- 
cession * held by the company, and a resulting dispute between the United 


1It is expected that when the Court gives its decision on the merits the full text or 
a digest will be carried in a future issue of this JOURNAL. 

2League of Nations Official Journal, 1933, p. 1653. 

3The D’Arcy concession, granted by the Persian Government May 28, 1901, for 
a sixty-year term. This concession provided that ‘‘any dispute or difference in 
respect of its interpretation or the rights or responsibilities of one or the other of the 
parties therefrom resulting’’ should be submitted to arbitration. 
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Kingdom and Persia * which was considered by the Council of the League of 
Nations.» Under the 1933 concession the Government granted to the com- 


pany 


the exclusive right, within the territory of the Concession, to search 
for and extract petroleum as well as to refine or treat in any other 
manner and render suitable for commerce the petroleum obtained by it, 


as well as the non-exclusive right, throughout the whole country, 


to transport petroleum, to refine or treat it in any other manner and 
to render it suitable for commerce, as well as to sell it in Persia and 
to export it. 


In return the company was to pay an annual royalty of four shillings per ton 
of petroleum sold in Persia or exported, plus a sum of 20% of the distribu- 
tion to stockholders exceeding £ 671,250 (whether as dividends or reserves), 
with the proviso that the amount paid under these clauses should never be 


less than £ 750,000 per year. Sizeable payments were also to be made in 
lieu of taxes. Article 21 of the concession provided: 
The contracting parties declare that they base the performance of 


the present Agreement on principles of mutual goodwill and good faith 
as well as on a reasonable interpretation of this Agreement. 


This Concession shall not be annulled by the Government and the 
terms therein contained ghall not be altered either by general or 
special legislation in the future, or by administrative measures or 


any other acts whatever of the executive authorities. 


Article 22 provided for arbitration of any disputes, each party appointing 
an arbitrator and the two arbitrators agreeing on an umpire. If they could 
not agree within two months, an umpire was to be named by the President 
of the Permanent Court of International Justice * on the request of either 
party. If either party failed to appoint an arbitrator within sixty days of 


4 No legal difficulties arose from the change in name of the state from ‘‘ Persia’’ to 
‘‘Tran,’’ or in the corresponding change in the name of the company from ‘‘ Anglo- 
Persian’’ to ‘‘Anglo-Iranian.’’ 

5 Following controversies as to the proper royalty to be paid Persia by the concessionary 
company, the Persian Government canceled the D’Arey concession on Nov. 27, 1932. 
Protests and requests for arbitration by the company were unsuccessful. The United 
Kingdom submitted the dispute to the Council of the League of Nations by letter of 
Dec. 14, 1932 (League of Nations Official Journal, 1932, p. 2296), and memorandum of 
Dec. 19 (ibid., p. 2298). The Persian Government replied in a memorandum of Jan. 
18, 1933 (League of Nations Official Journal, 1933, p. 289). After argument by 
British and Persian representatives (ibid., pp. 197-211), the League Council suspended 
proceedings until the parties might have an opportunity to work out a solution for them- 
selves (ibid., p. 252). After the new concession resulted from direct negotiations be- 
tween the company and the Persian Government, the League Council expressed its 
pleasure that the dispute was settled (ibid., pp. 827, 1606). 

¢If the President were a national of either party, then the Vice President of the 
Court was to act instead. 
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having received notice of the request for arbitration, the other party was 
given the right to ask the President of the Court to nominate a sole 
arbitrator, who should settle the dispute. Arbitration was to be in ac- 
cordance with the procedure followed by the Permanent Court of Inter- 
national Justice at the time of the arbitration, and the award to be ‘‘ based 
on the juridical principles contained in Article 38 of the Statute’’ of the 
Court. As for the scope of this obligation to arbitrate, the concession 
provided in Article 22 that: 


Any differences between the parties of any nature whatever and in 
particular any differences arising out of the interpretation of this 
Agreement and of the rights and obligations therein contained as well 
as any differences of opinion which may arise relative to questions for 
the settlement of which, by the terms of this Agreement, the agreement 
of both parties is necessary, shall be settled by arbitration. 


Article 26 specified that: 


This Concession is granted to the Company for the period beginning 
on the date of its coming into force and ending on December 31st, 1993. 

Before the date of December 31st, 1993, this Concession can only come 
to an end in the case that the Company should surrender the Concession 
(Article 25) * or in the case that the Arbitration Court should declare 
the Concession annulled as a consequence of default of the Company in 
the performance of the present Agreement. 

The following cases only shall be regarded as default in that sense: 
(a) If any sum awarded to Persia by the Arbitration Court has not been 
paid within one month of the date of the award; (b) If the voluntary 
or compulsory liquidation of the Company be decided upon. 

In any other cases of breach of the present Agreement by one party 
or the other, the Arbitration Court shall establish the responsibilities 
and determine their consequences. 


In March, 1951, the Iranian Majlis and Senate approved a Single Article 
enunciating the principle of nationalization of the oil industry in Iran, 
which received the Imperial assent on May 1, 1951. This was implemented 
by the Iranian Oil Nationalization Law of May 1, 1951,° providing for a 
board of five Senators, five Deputies, and the Iranian Minister of Finance, 
under whose supervision immediate nationalization and dispossession of the 
Anglo-Iranian Oil Company was to be carried out. This Act declared 
that from March 20, 1951, ‘‘the entire revenue derived from oil and its 
products is indisputably due to the Persian nation.’’ Under the supervision 
of the Board, ‘‘the Government is bound to examine the rightful claims of 
the Government as well as the rightful claims of the Company,’’ and to 
submit its suggestions to the Iranian Parliament. 


7 Art. 25 provided that ‘‘The Company shall have the right to surrender this Con- 
cession at the end of any Christian calendar year, on giving to the Government notice 
in writing two years previously.’’ 

8 English translation in Application Instituting Proceedings, Anglo-Iranian Oil 
Company Case, p. 58 (Annex C). 
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On May 8, 1951, the Anglo-Iranian Oil Company wrote to the Prime 
Minister of Iran, protesting this attempt to annul the concession, requesting 
arbitration under Article 22, and naming the company’s arbitrator. On 
May 20 the Iranian Minister of Finance replied,’ rejecting the proposal 
for arbitration and saying that 


First: The nationalization of industries is based on the right of the 
sovereignty of nations, such as exercised by other governments, includ- 
ing the British Government itself and the Mexican Government in 
different cases. 

Second: A private agreement cannot obstruct the enforcement of this 
right, which is based on the principles of international rights.’ 

Third: The nationalization of the oil industry, which is based on 
the enforcement of the right of sovereignty of the Persian people, is 
not subject to arbitration, and no international authority is qualified 
to investigate this matter. 


Attempts to reach a friendly settlement through diplomatic channels be- 
tween the United Kingdom and Iran were not successful, and despite the 
assistance of Mr. W. A. Harriman, sent as a special representative by Pres- 
ident Truman, no settlement of the controversy has been reached. 

On May 26, 1951, the United Kingdom transmitted to the International 
Court of Justice its Application Instituting Proceedings in the Anglo- 
Iranian Oil Company Case. In this application the Court was asked: 


(a) To declare that the Imperial Government of Iran are under a 
duty to submit the dispute between themselves and the Anglo-Iranian 
Oil Company, Limited, to arbitration under the provisions of Article 22 
of the Convention concluded on the 29th April, 1933, between the 
Imperial Government of Persia and the Anglo-Persian Oil Company, 
Limited, and to accept and carry out any award issued as a result of 
such arbitration. 

(b) Alternatively, 

(i) To declare that the putting into effect of the Iranian Oil 
Nationalization Act of the lst May, 1951, in so far as it purports to 
effect a unilateral annulment, or alteration of the terms, of the Con- 
vention concluded on the 29th April, 1933, between the Imperial 
Government of Persia and the Anglo-Persian Oil Company, Limited, 
contrary to Articles 21 and 26 thereof, would be an act contrary to 
international law for which the Imperial Government of Iran would 
be internationally responsible ; 

(ii) To declare that Article 22 of the aforesaid Convention con- 
tinues to be legally binding on the Imperial Government of Iran and 
that, by denying to the Anglo-Iranian Oil Company, Limited, the ex- 
elusive legal remedy provided in Article 22 of the aforesaid Conven- 
tion, the Imperial Government have committed a denial of justice 
contrary to international law; 


9 English translation, ibid., p. 66. 

10 Thus in the translation; it is believed that ‘‘international law’’ may express what 
was intended. 

11 Published by the International Court of Justice, 1951, General List, No. 16. 
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(iii) To declare that the aforesaid Convention cannot lawfully be 
annulled, or its terms altered, by the Imperial Government of Iran, 
otherwise than as the result of agreement with the Anglo-Iranian Oil 
Company, Limited, or under the conditions provided in Article 26 
of the Convention ; 

(iv) To adjudge that the Imperial Government of Iran should give 
full satisfaction and indemnity for all acts committed in relation to 
the Anglo-Iranian Oil Company, Limited, which are contrary to in- 
ternational law or the aforesaid Convention, and to determine the 
manner of such satisfaction and indemnity. 


In submitting its case, the United Kingdom claimed that the Iranian 
Government was not entitled to refuse to submit its dispute with the Anglo- 
Iranian Co. to arbitration under Article 22; that the unilateral annulment 
of the concession was contrary to Articles 21 and 26; that ‘‘in so purporting 
to effect a unilateral annulment’’ the Iranian Government committed a 
wrong against the company, a British national; that in rejecting arbitration 
the Iranian Government denied ‘‘to the Company the exclusive legal remedy 
expressly provided for’’ in the concession; that in annulling the concession 
and denying arbitration the Iranian Government was ‘‘responsible for a 
denial of justice against a British national’’; and that by such action the 
Government of Iran has ‘‘treated a British national in a manner not in 
accordance with the principles of international law and have, in con- 
sequence, committed an international wrong against the Government of the 
United Kingdom.’’ 

The British application stated that the jurisdiction of the Court was based 
on the acceptance by both Iran and the United Kingdom of the Optional 
Clause,’? pointing out that under a declaration deposited with the Secre- 
tariat of the League of Nations September 19, 1932,'° Persia had accepted the 
jurisdiction of the Court, ipso facto and without special agreement, vis-d-vis 


any other state accepting the same obligation, 


12 Art. 36, par. 2, of the Statute of the International Court of Justice (this JOURNAL, 
Vol. 39 (1945), Supp., p. 215) reads: 

‘‘The states parties to the present Statute may at any time declare that they recognize 
as compulsory ipso facto and without special agreement, in relation to any other state 
accepting the same obligation, the jurisdiction of the Court in all legal disputes con- 
cerning: (a) the interpretation of a treaty; (b) any question of international law; (c) 
the existence of any fact which, if established, would constitute a breach of an inter- 
national obligation; (d) the nature or extent of the reparation to be made for the 
breach of an international obligation.’’ 

18 Seventh Annual Report of the Permanent Court of International Justice, P.C.I.J. 
Series E, No. 7, p. 465. See also International Court of Justice Yearbook, 1946-1947, 
p. 211. Art. 36, par. 5, of the Statute of the International Court of Justice provides: 
‘Declarations made under Article 36 of the Statute of the Permanent Court of Inter- 
national Justice and which are still in force shall be deemed, as between the parties to 
the present Statute, to be acceptances of the compulsory jurisdiction of the International 
Court of Justice for the period which they still have to run and in accordance with their 
terms.’? 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in any disputes arising after the ratification of the present declaration 
with regard to situations or facts relating directly or indirectly to the 
application of treaties or conventions accepted by Persia and sub- 
sequent to the ratification of this declaration, with the exception of: 

(a) disputes relating to the territorial status of Persia, including 
those concerning the rights of sovereignty of Persia over its islands and 
ports ; 

(b) disputes in regard to which the Parties have agreed or shall agree 
to have recourse to some other method of peaceful settlement ; 

(c) disputes with regard to questions which, by international law, 
fall exclusively within the jurisdiction of Persia." 


The British contention that the dispute falls within the declaration ac- 
cepting the Optional Clause rests on three grounds. In the first place, the 
United Kingdom points to an exchange of notes between the British and 
Persian Governments on May 10, 1928, in connection with the abolition of 
extraterritoriality in Persia, in which Persia undertook that British na- 
tionals ‘‘will be admitted and treated on Persian territory in conformity 
with the rules and practice of international law.’’ Secondly, the British 
Government asserted that treaties of 1857 and 1903 between Persia and the 
United Kingdom provided that British nationals should receive most- 
favored-nation treatment in Persia, and that Iran undertook in bilateral 
treaties (and exchanges of notes) with Egypt, Belgium, Czechoslovakia, 
Denmark, Switzerland, Germany, Turkey, the United States, The Nether- 
lands, and Italy, between 1928 and 1937, to treat the nationals of the other 
party to the agreement in accordance with the principles of international 
law. Thirdly, the argument was made that 


the Convention concluded in 1933, by which the Concession was granted, 
may, having regard to the circumstances in which it was made, be held 
to be a ‘‘convention’’ within the meaning of that expression in the 
declaration deposited by the Imperial Government of Persia relating 
to Article 36(2) of the Statute of the Court. 

Wm. W. Bisuop, JR. 


14 English translation by League of Nations Secretariat. The official French text 
reads: 

‘Le Gouvernement impérial de Perse déclare reconnaitre comme obligatoire, de 
plein droit et sans convention spéciale, vis-A-vis de tout autre Etat acceptant la méme 
obligation, ¢’est-A-dire sous condition de réciprocité, la juridiction de la Cour permanente 
de Justice internationale, conformément 4 l’article 36, paragraphe 2, du Statut de la 
Cour, sur tous les différends qui s’éléveraient aprés la ratification de la présente 
déclaration, au sujet de situations ou de faits ayant directement ou indirectement trait 
a l’application des traités ou conventions acceptés par la Perse et postérieurs a la 
ratification de cette déclaration, exception faite pour: 

‘a) les différends ayant trait au statut territorial de la Perse, y compris ceux 
relatifs & ses droits de souveraineté sur ses iles et ports; 

‘*b) les différends au sujet desquels les Parties auraient convenu ou conviendraient 
d’avoir recours & un autre mode de réglement pacifique ; 

‘‘e) les différends relatifs & des questions qui, d’aprés le droit international, 
reléveraient exclusivement de la juridiction de la Perse.’’ 
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THE COLOMBIAN-PERUVIAN ASYLUM CASE: TERMINATION OF THE JUDICIAL PHASE 


For two and a half years, Colombia and Peru have engaged in a con- 
troversy regarding the status as a political offender and the ultimate disposi- 
tion of Victor Rat Haya de la Torre, long-time chief of the leftist Alianza 
Popular Revolucionaria Americana (APRA), who was granted asylum in 
the Colombian Embassy at Lima on January 3, 1949. Several months of 
fruitless diplomatic negotiation between the parties were followed by their 
submission of the case to the International Court of Justice which, in turn, 
has dealt with various aspects of the matter in the course of three successive 
judgments.* 

In its judgment of November 20, 1950,” the Court held that Colombia’s 
unilateral qualification of Haya de la Torre as a political offender was not 
binding on Peru; that Peru was not obliged to issue a safe-conduct to the 
fugitive ; that Peru had not proved the fugitive to be other than a political 
offender ; and, finally, that diplomatic asylum should be granted only under 
conditions of urgency which had not been shown to exist in the case of 
Haya de la Torre.* While the Court had answered the questions raised 
by the parties, the real issue of whether Colombia was bound to surrender 
Haya de la Torre to Peru remained unanswered, for it had not been directly 
submitted to the Court by either state. Immediately after the first judg- 
ment was rendered, Colombia sought to have it interpreted in terms of this 
issue. On November 27, the Court dismissed the Colombian request on the 
grounds that an interpretation cannot be made regarding a point which 
was not raised in the original submissions of the parties, nor can such 
action be initiated unless the parties are in disagreement regarding the 
judgment.® 

The Court’s decisions of November 20 and 27 contributed little by way 
of settling the controversy in a manner satisfactory to the parties.° On 
December 13, Colombia filed an application with the Court, initiating a new 
proceeding which would deal specifically with the issue of the disposition of 
Haya de la Torre.” In a letter of January 22, 1951, the Colombian Agent 


1 For the background of the case and a discussion of the first and second judgments 
which were rendered by the Court on November 20 and 27, 1950, see Manley O. Hudson, 
‘The Twenty-Ninth Year of the World Court,’’ this JournaL, Vol. 45 (1951), pp. 
19-27. See also L. C. Green’s note on the case in International Law Quarterly, Vol. 4 
(1951), pp. 229-239. 

2 Asylum Case (Colombia/Peru), I.C.J. Reports, 1950, p. 266; this JouRNAL, Vol. 45 
(1951), p. 179. 8I, C. J. Reports, 1950, pp. 287-288. 

4 Ibid., p. 399. 5 Ibid., p. 395, at p. 403. 

6 See notes exchanged by Peru and Colombia on Nov. 28, Dec. 6, and Dee. 14, 1950, 
Revista Peruana de Derecho Internacional, Vol. 10 (Sept.-Dee. 1950), pp. 233 et seq. 

7 Peru agreed to the new proceeding on Dec. 26. Haya de la Torre Case, Order of 
January 3rd, 1951, I.C.J. Reports, 1951, p. 4. The jurisdiction of the Court for this 
proceeding was based on Arts. 36 and 37 of the Statute of the Court and on Art. 7 
of the 1934 Protocol of Friendship and Co-operation between Colombia and Peru. 164 
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asked leave to include in this application a reference to the Convention on 
the Right of Asylum which was signed at the Sixth Pan American Con- 
ference held at Havana in 1928.5 At the same time, Colombia requested 
that the Registrar of the Court, acting in accordance with Article 63 of the 
Statute, circularize all parties to the convention in an effort to ascertain 
their views regarding its interpretation. On February 15 Cuba replied 
with a statement of its views on the convention and in regard to asylum in 
general.° The admissibility of the Cuban intervention was challenged by 
Peru on the grounds of its timing and its amounting to an appeal against 
the first judgment of the Court.'° The Court was inclined to consider that 
the memorandum which Cuba had submitted with its declaration of inter- 
vention was mainly concerned with questions which had been decided in 
the first judgment and which were, consequently, not a proper basis for 
intervention; but Cuba replied that the new case introduced an aspect of 
the Havana Convention which had not been considered in the original 
case. Within these limits, the President of the Court ruled that Cuba’s 
intervention could be sustained under Article 63 of the Statute." 

At the end of the written proceedings, Colombia requested the Court: 


To state in what manner the Judgment of November 20th, 1950, shall 
be executed by Colombia and Peru, and furthermore, to adjudge and 
declare that Colombia is not bound, in execution of the said Judgment 
of November 20th, 1950, to deliver M. Victor Raul Haya de la Torre to 
the Peruvian authorities. 

In the event of the Court not delivering judgment on the foregoing 
Submission, may it please the Court to adjudge and declare, in the 
exercise of its ordinary competence, that Colombia is not bound to 


League of Nations Treaty Series 22. In the face of the unwillingness of the parties to 
reach an amicable settlement of the controversy, the United States ventured to offer its 
good offices. The New York Times, Dec. 2, 1950, 6:7. The Organization of American 
States was asked by Guatemala to include the ‘‘ ‘ Reaffirmation of the Right of Asylum 
as an American juridical principle’ ’’ on the agenda of the Fourth Meeting of Con- 
sultation of Foreign Ministers to be held in Washington in March, 1951. While the 
Council was sympathetic to thisesuggestion, it decided that the topic was net a factor in 
the emergency situation giving Tise to this meeting of Foreign Ministers. In a resolu 
tion, the Council recommended that the Inter-American Juridical Committee ‘‘ give pref 
erential attention to the study of the topic of the regimen of political asylees, exiles, and 
refugees.’’ Council of the Organization of American States, Decisions Taken at the 
Meeting Held on February 14, 1951, pp. 25-26. 

8 132 League of Nations Treaty Series 323; this JouRNAL, Supp., Vol. 22 (1928), p. 158. 

9 The Cuban letter constituted a declaration of intervention under Art. 66, par. 1, of the 
Rules of the Court. Haya de la Torre Case, Judgment of June 13th, 1951, I.C.J. Reports, 
1951, pp. 72-74. 

10 It may be noted that Peru severed diplomatic relations with Cuba in August, 1949, 
over the issue of diplomatic asylum granted in the Cuban Embassy at Lima to two 
Apristas who subsequently escaped to Havana. International Court of Justice, Haya 
de la Torre Case (Colombia/Peru) Pleadings (May, 1951), pp. 3-5. 

11 Pleadings, p. 17; I.C.J. Reports, 1951, pp. 76-77; this JouRNAL, pp. 782-783. 


CURRENT NOTES 


deliver the politically accused M. Victor Rat] Haya de la Torre to the 
Peruvian authorities.’” 


In the Peruvian counter-memorial, the Court was asked: 


I. To state in what manner the Judgment of November 20th, 1950, 
shall be executed by Colombia; 

II. To dismiss the Submissions of Colombia by which the Court is 
asked to state solely [‘‘sans plus’’| that Colombia is not bound to 
deliver Victor Ratil Haya de la Torre to the Peruvian authorities; 

III. In the event of the Court not delivering judgment on Submission 
No. I, to adjudge and declare that the asylum granted to Senor Victor 
Ratil Haya de la Torre on January 3rd, 1949, and maintained since 
that date, having been judged to be contrary to Article 2, paragraph 2, 
of the Havana Convention of 1928, ought to have ceased immediately 
after the delivery of the Judgment of November 20th, 1950, and must 
in any case cease forthwith in order that Peruvian justice may resume 
its normal course which has been suspended." 

The Cuban intervention concerned the problem of the surrender of a 
political refugee. It was pointed out that while there is no provision in the 
Havana Convention for the surrender of such a person, the convention is 
quite explicit in regard to the surrender of the common criminal to local 
authorities. Nor is there any provision for sanctions in event that a state 
grants diplomatic asylum in violation of the conditions established in the 
convention. 

L’inviolabilité de la personne placée sous le bénéfice de l’asile 
diplomatique est peut-étre le principe le plus respecté de ceux qui 
découlent de ]’institution de l’asile et il est 1’un de ceux qui tirent leur 
force de la coutume internationale. C’est en effet avee le sentiment 
de remplir un devoir juridique que les Etats s’abstiennent de demander 
la remise d’un asilé diplomatique. C’est avee le sentiment qu’un 
Etat saisi d’une demande pareille se refuserait 4 mettre l’asilé politique 
dans les mains de 1’Etat territorial." 


Once asylum has been granted to the political offender, it must be respected 
by the territorial state until it is terminated, 2 process which, according 
to Cuba, can take place only at the will of the tugitive himself, by reason 


12 1.C.J. Reports, 1951, p. 75. 

13 Ibid. In consideration of the Peruvian counter-memorial, an addition was made 
to the Colombian submission on May 16, 1951, the Court being requested: 

*‘To state i1 what manner the Judgment of November 20th, 1950, shall be executed 
by Colombia, vhen stating, in accordance with the first point of our principal claim, ‘ 
what manner the Judgment of November 20th, 1950, shall be executed by Colombia and 


in 


Peru’; 

‘On Submission II of the same Counter-Memorial: To reject it; 

‘*And, should occasion arise, to reject Submission III of the said Counter-Memorial.’’ 
Ibid., p. 76. 

The ad hoc judges again were José Joaquin Caicedo Castilla for Colombia and Luis 
Alayza y Paz Soldan for Peru. I.C.J. Communiqué No. 51/3 (unofficial), Feb. 9, 1951. 

14 Pleadings, pp. 39, 40. 
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of his death, or in event of his departure from the country under a safe- 
conduct.*® 

On June 13, 1951, the Court gave its third judgment in the Colombian- 
Peruvian Asylum Case.'® The first part of the principal submission of 
Colombia and the first submission of Peru were both rejected by unanimous 
vote. The Court pointed out that in the first proceeding it had been con- 
cerned only with ‘‘defining legal relations’’ between the parties as estab- 
lished by the Havana Convention. 


. . . The interrogative form in which they have formulated their 
Submissions [in the present proceeding] shows that they desire that 
the Court should make a choice amongst the various courses by which 
the asylum may be terminated. But these courses are conditioned by 
facts and by possibilities which, to a very large extent, the Parties are 
alone in a position to appreciate. A choice amongst them could not 
be based on legal considerations, but only on considerations of prac- 
ticability or of political expediency; it is not part of the Court’s 
judicial function to make such a choice.?? 


In regard to the second part of Colombia’s principal submission in which 
the Court was asked to rule whether Haya de la Torre should be surrendered 
‘*in execution of the Judgment of November 20th,’’ the Court took the view 
that as the issue of surrender had not been raised in the first case, it could 
not be treated in such terms in this case.1* The same issue, however, was 
raised in the alternative submission of Colombia, being phrased so that the 
Court was asked to decide the point ‘‘in the exercise of its ordinary com- 
petence’’ rather than in terms of the first judgment. By a vote of 13 to 1, 
the Court sustained the Colombian argument that, as the asylum state, 
Colombia was not bound to surrender Haya de la Torre to the Peruvian 
authorities. The Court noted that under the Havana Convention, diplomatic 
asylum is understood to provide the political offender with a temporary 
shelter during which time he must make other arrangements to secure his 
safety. The convention provides only one method for the termination of 
such asylum, 7.e., by the departure of the fugitive from the country under a 
safe-conduct. In the Haya de la Torre affair, however, the Court had held, 
in the first judgment, that such safe-conduct can be demanded from the 
territorial state only ‘‘if the asylum has been regularly granted and main- 
tained and if the territorial State has required that the refugee should be 
sent out of the country.’’?® But where the asylum has been granted ir- 
regularly and where the territorial state has not required the departure of 
the fugitive, as in the present case, the Court found that the convention was 
silent as to the action to be taken. This silence, in the Court’s opinion, 


15 Ibid. 
16 1.C.J. Reports, 1951, p. 71; this JOURNAL, p. 781. 

17 1.C.J. Reports, 1951, p. 79. 

18 [bid. 19 Tbid., p. 80. 
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eould not be regarded, however, as imposing a duty on Colombia to 
surrender Haya de la Torre. 


Such an interpretation would be repugnant to the spirit which 
animated that Convention in conformity with the Latin-American 
tradition in regard to asylum, a tradition in accordance with which 
political refugees should not be surrendered. There is nothing in that 
tradition to indicate that an exception should be made where asylum 
has been irregularly granted. If it had been intended to abandon that 
tradition, an express provision to that effect would have been needed, 
and the Havana Convention contains no such provision. The silence 
of the Convention implies that it was intended to leave the adjustment 
of the consequences of this situation to decisions inspired by considera- 
tions of convenience or of simple political expediency. To infer from 
this silence that there is an obligation to surrender a person to whom 
asylum has been irregularly granted would be to disregard both the 
role of these extra-legal factors in the development of asylum in 
Latin America, and the spirit of the Havana Convention itself.*° 

While the Court would not depart from its view, expressed in the decision 
of November 20, that ‘‘in principle, asylum cannot be opposed to the opera- 
tion of justice,’’ and thus that the head of a diplomatic mission is under 
an obligation to respect the administration of law in the territorial state, 
the Court did take the position that even where asylum has been irregularly 
granted, the asylum state is under no obligation to ‘‘render positive as- 


sistance’’ to the authorities of the territorial state in their prosecution of 


justice by surrendering a political offender to them. In the instant case, 
not only would such action be inadmissible in the absence of an express 
provision in the Havana Convention but also it ‘‘would exceed the first 
decision.’’*! It was also pointed out that Peru had not been able to prove 
in the first proceeding that Haya de la Torre was a common criminal; as far 
as surrender was concerned, then, Colombia’s position must be upheld.*? 

In regard to the third submission of Peru, by unanimous vote the Court 
agreed that the asylum must cease immediately because it had been granted 
irregularly. Peru could properly demand the termination of a situation 
which had been established in violation of the terms of the Havana Con- 
vention, and Colombia would be ‘‘bound to terminate it.’’ It was to be 
understood, however, that this decision was not reached in order to insure 
that ‘‘Peruvian justice may resume its normal course’’ because, said the 
Court, this phrase ‘‘appears to involve, indirectly, a claim for the surrender 
of the refugee,’’ a claim which had been previously denied.** 

Reviewing the results of the judgment, it would seem, then, that while 
the asylum should terminate immediately, Colombia was under no obligation 
to surrender Haya de la Torre. Lest a contradiction be thought apparent 
here, the Court hastened to point out that ‘‘surrender is not the only way of 


‘ 


20 Ibid., p. 81. 21 Ibid. 
22 Ibid., pp. 81-82. 23 Ibid., p. 82. 
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terminating asylum.’’** As to what other possible ways of termination 
might exist, the Court must needs be silent, for such ‘‘ practical advice’’ 
would be beyond the scope of the judicial function of the Court. The 
Court concluded that 


it can be assumed that the Parties, now that their mutual legal 
relations have been made clear, will be able to find a practical and 
satisfactory solution by seeking guidance from those considerations of 
courtesy and good-neighbourliness which, in matters of asylum, have 
always held a prominent place in the relations between the Latin- 
American republics.*® 


This final statement embodies a suggestion that Colombia and Peru resort to 
the diplomatic channel in order to seek a termination of their dispute, a 
procedure which they have indicated that they are willing to consider.*® 


CONCLUSION 


After two and a half years of diplomatic negotiations and judicial pro- 
ceedings, it may be asked whether the results to date in the Colombian- 
Peruvian Asylum Case are conclusive as far as international law is con- 
cerned. Several points emerge from the judgments of the International 


Court of Justice: 

1. Qualification: An asylum state’s unilateral qualification of a fugitive 
as a political offender is not binding upon the territorial state but may be 
accepted by the latter at its discretion. In a denial of such unilateral 
qualification, the burden of proof rests upon the territorial state. 

2. Grant of diplomatic asylum: Diplomatic asylum is granted under con- 
ditions of urgency in order to secure the safety of the fugitive. It must 
terminate as soon as the fugitive can make other arrangements for his 
protection. Diplomatic asylum which is granted in violation of the pertinent 
provisions of the Havana Convention must cease immediately such finding 


has been made. 

3. Termination: Diplomatic asylum is terminated by the issuance of a 
safe-conduct by the territorial state to the political offender. The safe- 
conduct issues at the discretion of the territorial state. The asylum state 
is under no obligation to terminate asylum, however granted, by surrender- 
ing the fugitive to the territorial state. Diplomatic asylum which has been 
irregularly granted must be terminated by negotiation between the parties. 

4. Judicial action: While the International Court of Justice will decide 
the legal relations between the parties in dispute over a grant of diplomatic 


24 Tbid. 25 Ibid., p. 83. 

26 The New York Times, July 15, 1951, 20: 4. According to a despatch from Bogota 
of Aug. 4, unofficial sources indicated that Colombia would soon send an ambassador 
to Peru for the purpose of carrying on negotiations regarding Haya de la Torre. La 
Razén, La Paz, Aug. 5, 1951, 1: 7. 
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asylum, any practical solution to the problem must come through the 
diplomatic channel. 


These points may be of some interest to the states upon which the Havana 
Convention on the Right of Asylum is binding, for these points result from 
the Court’s analysis and interpretation of the pertinent provisions of that 
convention. 

The main point which emerges, however, is not novel. Asylum in any of 
its forms, whether it be granted in an embassy, a warship, military aircraft, 


‘ 


or in foreign territory, constitutes a ‘‘political’’ problem. Considerations 


of ‘*econvenience,’’ ‘‘political expediency,’’ as well as humanitarianism 
motivate grants of asylum; nowhere is this more true than in regard to 
diplomatic asylum. By returning the present dispute to the parties for 
final settlement, the International Court of Justice confirms the position 
generally maintained by governments and publicists outside Latin America 
that diplomatic asylum has no place in international law. As a form of 
intervention and a misuse of diplomatic immunity, the practice contradicts 
two established principles of international law. Where recognition of con- 
tinued resort to the practice has given rise to attempts to regularize it by 
treaty, the results have been regional in scope, and within that region not 
always widely accepted. But for all its doubtful status, the practice can- 
not be written off as a regional aberration of slight consequence so long as 
states are prey to conditions which make resort to diplomatic asylum of 
more than academic interest; attempts to regularize diplomatic asylum 


through treaty will be necessary until the need for the practice has disap- 
peared. The judgments in the Colombian-Peruvian Asylum Case indicate 


some points which might be considered in a revision of the Havana 
Convention. 

One other consideration which has been brought forward in regard to the 
Colombian-Peruvian dispute is that the Latin-American States may be 
discouraged from submitting their controversies to judicial settlement in 
the future on the grounds that the International Court of Justice has dis- 
played less understanding of the realities of diplomatic asylum in Latin 
America than it might have.?? <A reading of the first judgment would sug- 
gest that the Court was more concerned with a strict interpretation of the 
Havana Convention than with exploring the limits of regional international 
law, even though the chief exponent of the latter concept, Alejandro 
Alvarez, is a member of the Court. The third judgment, however, displays 
Somewhat more recognition of the practical problem of diplomatic asylum, 
if only in the Court’s returning of the issue to the parties for final settle- 
ment in terms of conditions of which they are the best judges. The Latin- 


*7 See the letter of Dr. Eduardo Zuleta Angel to the New York Times, Nov. 22, 1950, 
24: 6; see also the comment of L. C. Green in International Law Quarterly, Vol. 4 (1951), 
pp. 238-239, 
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American States have long been proponents of pacific settlement of disputes. 
While no dispute between two Latin-American States has previously been 
heard in the International Court of Justice,** the fact that so sensitive a 
‘*nolitical question’’ as that involved in the Haya de la Torre affair should 
have been submitted at all is an encouraging demonstration of the continued 
belief of these states in the process of pacific settlement. 

E. Evans 


SOVIET COMMENTS ON INTERNATIONAL LAW 


The postwar cultural isolationism towards the West and a specifically 
Soviet complex of inferiority inherited from the early years of the regime 
have produced since the last war an attitude of self-assertion. This some- 
how childish attitude is expressed, among others, by a frenzy of claims to 
Russian priorities not only in regard to technological inventions, but also in 
respect to the learned theories. The Soviet scholars seem to forget that the 
priority of a thinker in stating a concept, though important in itself, does 
not reduce another’s merit of fully developing a new concept in all its in- 
tellectual aspects; moreover, the importance of an intellectual must also be 
measured by the actual influence he exerted upon his contemporaries and 
the succeeding generations. A Russian writer may have preceded Bodin in 
formulating the idea of the state supreme power, but this does not alter the 
fact that Bodin was the first to establish a fully developed theory of sover- 
eignty, nor does it diminish the Frenchman’s influence upon many genera- 
tions. However, this Soviet frenzy of claiming priorities may have one 
beneficial result, namely, it might enrich our knowledge of the older Rus- 
sian thought. The West is fairly familiar with some Russian thinkers of 
the nineteenth and twentieth centuries, but knows next to nothing concern- 
ing their predecessors. This is why one may read with interest V. I. Zuev’s 
article: ‘‘The Priority of Russian Juristic Thought in the Establishment and 
Development of the Theory of Sovereignty’’ (Sovetskoe Gosudarstvo 1 
Pravo, No. 3, March, 1951, pp. 24-87). This article presents another inter- 
est as well: It illustrates the Soviet opposition to the contemporary Western 
tendency to get rid of the encumbering dogma of state sovereignty; the 
concept of state sovereignty provides a theoretical basis for Soviet foreign 
policy, especially within the United Nations, and supplies the necessary 
arguments for denying the superiority of international law over municipal 
law: 

The camp of imperialism and reaction headed by the USA plays the 
role of the gravedigger of the sovereignty of peoples, nations and 

28 The Permanent Court of International Justice was given jurisdiction in the Bolivian- 
Paraguayan dispute over the Chaco and in the Colombian-Peruvian dispute over Leticia, 


but neither case was adjudicated. Manley O. Hudson, International Tribunals, Past and 
Future (Washington, 1944), p. 141. 
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States ; the camp of socialism and democracy headed by the USSR acts 
as a defender of the sovereignty of peoples, nations and States. 


(p. 14.) 


One may wonder whether the satellite peoples and nations would agree with 
this bold statement. 

While we believe in the West that the doctrine of sovereignty was the 
theoretical result of the creation of centralized, national states and marked 
an end of the feudal political conceptions, the Soviet authors claim since 
the war that sovereignty is the necessary attribute of each state—ancient, 
medieval and modern: ‘‘State sovereignty appeared simultaneously with 
the appearance of the State and law, and represents an attribute of the 
State power, all through the whole history of the State and law.’’ (p. 12.) 
Sovereignty is understood in its fullest, etymological sense; the author 
quotes Mr. A. Ya. Vyshinskii’s definition : 


it is the substance of the independence of a given state authority 
of any other authority both within and without the boundaries of that 
State. (p. 14.) 


The theory of sovereignty was created in Russia earlier than in many 
other countries and was embodied in the doctrine of the autocracy of 
Moscow sovereigns. This testifies to the high development of the na- 
tional culture of the great Russian nation which played throughout 
many centuries an important and at times even a decisive rdle in the 
international life of Europe. (p. 15.) 

In order to establish the priority of the Russian doctrine the Soviet author 
quotes from the writings of Joseph Sanin (1439-1515), who formulated the 
doctrine of the Muscovite autocracy in his book, The Teacher, published in 
1515 (sixty-one years before Bodin’s Six Books on the Republic). It is in- 
teresting to note on the margin how often political events bring forth their 
ex post explanation and justification by a corresponding doctrine; the Mus- 
covite centralized state was established in the fifteenth century, and Sanin 
supplied it with a theory which reminds one even more of King James than 
of Bodin. ‘‘The Tsar,’’ writes Sanin, ‘‘resembles by his power the Supreme 
God.’’ ‘‘The supreme authority of the Tsar,’’ summarizes Mr. V. I. Zuev, 
‘is unlimited and does not depend on anyone but God. In regard to his 
subjects the Tsar is god, and the judgment over this earthly god may not 
and should not belong to men.’’ (p. 15.) Sanin’s Tsar, like King James, 
felt at least responsible to God and His divine law; this much cannot be 
said about the contemporary totalitarian leaders. ‘‘ Joseph Sanin raises 
the Tsarist authority above those of the feudal princes and of the Chureh.”’ 
(p. 15.) Sanin advised the princes in the following words: ‘‘. . . to love 
With all their hearts the God-given Tsar, to show him humility and obedi- 
ence, and to act according to his will and command as though working for 
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God, not for a man.’’ God gave the Tsar full power, including power over 
the Church and the monastic orders. 

Sanin was followed in the same century by others, including Ivan the 
Terrible. The Moscow Tsars asserted the same doctrine in regard to foreign 
sovereigns, claiming full independence and equality of rank. Ivan III’s 
envoy sent such a missive in 1489 to Emperor Frederic III: ‘‘Our sovereign 
is a great sovereign descending from the ancestors who in time immemorial 
enjoyed the friendship and love of the foremost Roman emperors who had 
abandoned Rome to the Pope and had reigned themselves in Byzantium.’’ 
This was an indirect denial of the claim of Charlemagne and his successors 
to be the heirs of the Western Roman Empire. This same view is reflected 
by the Soviet scholars when they say that Russia did not need any Renais- 
sance, because she received from Byzantium the uninterrupted tradition of 
the ancient heritage. 

A contemporary of Catherine the Great, M. V. Lomonosov who is ex- 
tolled in present-day Russia ‘‘. . . developed [in his Russian History] the 
idea that autocratic state power as an independent power may and should 
overcome the backwardness of Russia.’’ (p. 28.) Those few quotations ex- 
plain the nature of the political heritage of the present rulers of Russia. 
They have not been separated from the impact of that heritage by any 
events comparable to the two English or the French Revolutions. One ecan- 
not be surprised too much at the Central Committee of the Soviet Commu- 
nist Party praising highly in a resolution of September 4, 1946, the ‘‘ pro- 
of the political police troops of Ivan the Terrible, 


eressive significance’’ 


whose tradition continues to the present time. 

Turning to the eighteenth century V. I. Zuev states that the popular sov- 
ereignty and general will of J. J. Rousseau were used by the ‘‘ bourgeoisie’”’ 
as slogans to screen their own dictatorship over the proletariat: 


The U. S. Declaration of Independence proclaimed formally the prin- 
ciple of bourgeois ‘‘popular’’ sovereignty. However, in fact the sover- 
eignty of the U.S.A. like that of any other bourgeois State had not, may 
not have and has not anything in common with popular sovereignty. 
The ‘‘ popular sovereignty’’ formally proclaimed in the U.S.A. was and 
is a legal fiction. In fact it has represented since the beginning of its 
proclamation the reactionary dictatorship of the American bourgeoisie: 
within, the oppression of the toiling masses, without, the ill-famed 
Monroe Doctrine which has meant in reality ‘‘freedom’’ of interfer- 
ence on the part of the U.S.A. in the affairs of the Latin American na- 
tions and today interference in the affairs of all nations of the world as 
well as an aggressive policy aimed at provoking a new world war. 
(p. 29.) 


The author condemns the English concept of the sovereignty of Parlia- 
ment which also screens the ‘‘bourgeois’’ dictatorship, as well as the 
Hegelian idea of the absolute sovereignty of the state. As there is not 
much difference between Hegel’s concept of sovereignty and that of Mr. 
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Vyshinskii (except for the materialistic outlook of the latter), it is interest- 
ing to quote the author’s anathema cast upon the German philosopher to 
whom Karl Marx owed so much: 


This completely reactionary theory was the expression of German Prus- 
sianism, justified the militarism and aggressiveness of the Prussian 
monarchy, and arbitrariness and lawlessness in international relations. 
(pp. 29-30.) 
According to Mr. Vyshinskii a sovereign state is independent of any other 
authority in international relations; he does not temper his definition by 
any reference to international law. It is not surprising, therefore, that 
Mr. V. I. Zuev rejects as reactionary the modern theories of the sovereignty 
of law and in particular of international law: ‘‘The theory of ‘the sover- 
eignty of law’ and that of ‘the sovereignty of the legal order’ are only a 
form of camouflaging the class power of the bourgeoisie.’’ (p. 30.) This 
part of the article is concluded by a flamboyant condemnation: 


The Western European bourgeois science of law could not establish a 
scientific concept of sovereignty because of its class narrow-mindedness 
and its reactionary political tendencies: dogmatism, formalism, meta- 
physics, abstraction from the social-political content of sovereignty, ex- 
treme legalism in framing its concept, eliminating from that concept 
the factual element, deduction from sovereignty of the ‘‘right’’ of ag- 
gression, expansion, intervention, limitation of the applicability of the 
principle of sovereignty to a narrow circle of the so-called ‘‘ civilized 
states,’’ refutation of the possibility of the co-existence of State Sov- 
ereignty and international law—such are the fundamental defects of 
the bourgeois ‘‘theory’’ of sovereignty. (p. 30.) 
To avoid the pitfalls of ‘‘bourgeois’’ jurisprudence the Soviet lawyers have 
to seek their inspiration in Ivan the Terrible, Peter the Great, Sanin, and, 
if they eared to quote the Western sources, in King James and Hobbes. 
The last part of the same article is devoted to the writings of the Russian 
thinkers of the eighteenth and nineteenth centuries. These writers were 
very strongly influenced by Western political thought, although even this 
obvious fact is denied now by the Soviet commentators. According to the 
latter, Rousseau was but a ‘‘ petty bourgeois’’ when he advocated the prin- 
ciple of popular sovereignty; but the Russian writer, Radishchev, who 
adapted Rousseau and Mably’s conceptions to the Russian conditions of his 
time, was, of course, original and progressive. Once one has denied bluntly 
any foreign influence upon Radishchev, one may denounce Rousseau and 
Mably and in the same breath declare that ‘‘Radishchev’s conception of 
sovereignty [of the people] in respect to constitutional and international 
laws was progressive and democratic.’’ (p. 31.) Was Radishchev truly 
original in: ‘‘1. denying the theory of the sovereignty of the monarch, 2. in 
proclaiming the people as sovereign, 3. in recognizing revolution as the 
means of overthrowing absolutism ...’’? (p. 32.) 


i 
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The Soviet intellectuals could read with profit such sentences quoted from 
the nineteenth-century writer Chernyshevskii: 


. . . To keep in subjection a foreign nation which does not consent to 
alien rule, to refuse independence to a nation only because this seems 
to be profitable to one’s military might and political influence on other 
nations—is vile. (p. 33.) 
Chernyshevskii warned: ‘‘Conquering nations always ended their careers 
in their own extermination and servitude.’’ (p. 34.) Another nineteenth- 
century writer, Dobrolyubov, composed a sentence which could serve as a 
motto for the United Nations, though it would hardly correspond to present- 
day Russia’s policies: ‘‘True patriotism being a particular expression of 
love for mankind, it may not co-exist with unfriendliness towards other 
nationalities.’’ (p. 34.) 

V. I. Zuev sums up the writings of the modern Russian progressive think- 
ers by stating that they advocated the full independence of all nations, the 
right of revolution against absolutism (we would use the modern term: 
totalitarianism), peaceful international co-operation among nations, non- 
intervention in the domestic affairs of other states, a harmonious co-exist- 
ence of patriotism and internationalism. All this is not contrary to the 
best of the Western political heritage, but does not seem to correspond to 
Soviet internal and external policies. A Sanin would feel, perhaps, at home 
in the Soviet Union, but not a Radishchev, a Chernyshevskii or a Hertzen. 
Of course, Mr. V. I. Zuev concludes his article differently : 

The Western bourgeois science of constitutional and international law 
established the theory of State sovereignty following the Russian the- 
ory of sovereignty, and afterwards tried to cover it up. The Russian 
science of constitutional and international law was the first to create 
this doctrine and has developed it since. The Russian revolutionary 
democrats created the revolutionary-democratic teaching concerning 
popular sovereignty which stood a whole head above the Western the- 
ory of popular sovereignty. (p. 37.) 

The same urge for establishing priorities, as well as very practical con- 
siderations, pervades another interesting article in the same issue: ‘‘The 
question of the regime of the Antarctic’’ (pp. 38-43), by B. V. Kostritsin. 
The author begins by establishing Russian priority of discovery of the Ant- 
arctic Continent: 

In the early 70’s of the XVIIIth century the English navigator, James 
Cook, undertook the search for this mysterious land. But he never 
reached the Antarctic continent and made a false report that there was 
no land at the South Pole. The Russian navigators, F. F. Bellinshausen 
and M. P. Lazarev, succeeded in proving to the world that the southern 
continent existed and that Cook was mistaken, because on January 
28th, 1820, they had discovered the existence of the sixth part of the 
world—the Antarctic. . . . Thus, Russia, and, by succession, the Soviet 
Union has priority of discovery of the southern continent, a priority 
established in the most historical manner. (p. 38.) 
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To establish this priority is important because: 


The practical significance of the Antarctic is determined foremost by 
the fact that the shortest air routes between the three continents of the 
Southern Hemisphere—Africa, Australia and Latin America—lie 
across it. Military bases established on this continent and the sur- 
rounding islands may give a full control over those communications. 
Moreover, the Antarctic continent controls strategically the interna- 
tional maritime highway around Cape Horn. Finally, the Antarctic 
serves as the place of important meteorological observations. Thus, 
this continent and the adjacent waters have an international impor- 
tance, and the question of the administrative regime of the Antarctic 
must be solved in accordance with the needs of all States concerned. 
The Soviet Union has the uncontestable right of initial discovery of 
the Antarctic and the resulting right to participation in the settlement 
of the question of its regime as well as the right to a real exploitation 
of the whaling industry. (p. 38.) 

Mr. B. V. Kostritsin rejects the theory of South Polar sectors, while ad- 
mitting it in respect to the Arctic region: ‘‘The appraisal of this doctrine 
must take into consideration the great difference between the Northern and 
the Southern Polar regions of our globe.’’ (p.39.) This difference consists 
in such features of the Arctic region: It is an ocean situated together with 
its islands in the fairly close neighborhood of the populated areas of nearby 
States. ‘‘For instance, those seas and lands (of the Arctic) represent a 
substantial source of products necessary for the existence of the population 
of the large coastal territory of the Soviet Union.’’ (p. 39.) Both economi- 
cally and strategically the northern states have a vital stake in the North 
Polar region. The author does not mention, however, the fact that air routes 
across the North Polar region are vital to the security of the whole Northern 
Hemisphere which represents the immense majority of mankind; yet, he 
uses this argument freely in respect to the Antarctic. 

He cites the Soviet decree of April 15, 1926, which annexed to the Soviet 
Union the whole Arctic territory, actually discovered or not, if located 
within the Soviet sector of the Arctic. The Antarctic, where the sector the- 
ory would not serve the Soviet purposes, is an altogether different matter. 
There the problem must be settled by an international régime. The claims 
of various states to Antarctic areas are rejected as sheer imperialism. While 
refusing to recognize the claims of Britain, Australia, New Zealand, France, 
Chile and Argentina, he reserves a specially severe criticism for Norway 
which dared to annex in 1939 Peter I Island, apparently discovered by the 
above-mentioned Russian navigators in 1820; he recalls the Soviet official 
protest forwarded to Norway in the same year. 

One might have the impression that the Russians and the Americans agree 
for once, because both states have never recognized the various claims to 
the Antarctic regions. But it is not easy to satisfy the Soviet Union: 


Thus, the U.S.A. policy towards the sector partition of the Antarctic 
is clear: opposing the policy of the seizure of the Antarctic lands by 
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the other States, the U.S.A. is preparing, at the same time, the condi- 
tions for the seizure of the whole Antarctic, 7.e., is following the same 
political line only on a much bigger scale, considering as its ‘‘sector”’ 
the whole Antarctic continent. (p. 41.) 


According to the author, an international regime as propounded by the U. S. 
would amount in reality to a wholesale annexation of the Antarctic. He 
sees one of the proofs of these ‘‘dark’’ designs in what he calls the Ameri- 
can attempts at dislodging Great Britain from the Antarctic; he thinks that 
Chile and Argentina presented their claims conflicting with those of Britain 
because of the advice extended to those republics by the American Govern- 
ment: 


During the Second World War and since, the struggle for the dominion 
of the Antarctic has been developing mainly between the two strongest 
imperialist Powers: the U.S.A. and England. In this struggle the 
U.S.A. uses for her own purposes the countries of Latin America, in 
particular Chile and Argentina which present claims to definite areas 
of the Antarctic. 

It is completely obvious that Chile and Argentina would not have 
begun their dispute with England concerning the Antarctic, if there 
were not in existence an inter-American bloc under the aegis of the 
U.S.A., and if the American imperialists were not standing behind 
their backs. (p. 41.) 


Although the United States has never acknowledged the sector system, 
the author states: 


The sector system of partition of the Antarctic region leads to the 
militarization of the region, because the imperialists of various coun- 
tries, above all the U. S. A. and England, attempt to maintain the 
positions which they have seized, encircle the southern continent with 
a network of military bases, establish control over the air and maritime 
routes which cross this area, infringing in this way upon the interests 
of other countries. This is why the sector partition of the Antarctic 
represents a menace to peace and security. (pp. 41-42.) 


Then the author offers the Soviet solution: 


We think that international administration of the Antarctic should 
mean not the denial of sovereignty, but a co-operation of sovereign 
States in the exploitation and peaceful use of the Antarctic region. 
The Danube Convention of August 18th, 1948, founded upon respect 
for the sovereignty of the Danubian countries provides an example of 
such collaboration of sovereign independent States. (p. 42.) 
It is not quite clear what the author has in view: Is it an international ad- 
ministration of the whole area without the recognition of any specific rights 
of some countries in respect to certain parts of that area, or a partition of 
the Antarctic among several ‘‘sovereign’’ states which would co-operate 
in regard to matters of common interest? If he has in mind the second 
solution and, because of it, stresses the importance of respecting fully the 
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sovereignty of the participating states, then he includes probably his own 
state among those which have valid claims to the particular Antarctic 
areas by virtue of discovery. It is rather a mistake for a Soviet author to 
cite the Danubian Convention. Was it not the Soviet Delegation to the 
Belgrade Danubian Conference which refused to the non-riparian dele- 
gations of the United States, Britain and France, any influence in the 
drafting of the convention, and does not the convention exclude completely 
the non-riparians from any participation in the fluvial administration of 
the Danube? A strict analogy would forbid the Soviet Union from com- 
plaining in regard to the Antarctic, as she has no possessions in the South- 
ern Hemisphere. But the Soviet author does complain: 
In August, 1948, the U.S. Department of State made public the opening 
of informal conversations with Argentina, Chile, Australia, New 
Zealand, England, France and Norway, concerning ‘‘the form of the 
internationalization of the Antarctic’? and the establishment of an 
‘international administration.’’ Carrying on those behind-the-scenes 
conversations concerning the Antarctic without the participation of 
the U.S.S.R., the American imperialists try to ignore the legal right 
of the Soviet Union which results from the great Russian discoveries 
of the Antarctic. It is obviously clear that the American theory of 
‘‘internationalization’’ is but a fig-leaf to cover the American im- 


perialists’ design to seize the whole of the Antarctic. (p. 42.) 


The author concludes by quoting from the Soviet memorandum of June 
7, 1950, addressed to the United States and all states which were invited 
by the United States to hold joint conversations: ‘‘The Soviet Government 
cannot recognize as legal any settlement of the Antarctic regime which 
would be adopted without its participation.’’ (p. 43.) Probably in order 
to strengthen its claims by something more tangible than the explorations 
of 1820, the Soviet Union since the last war has been organizing whaling 
expeditions to the Antarctic areas. 

In the April issue (No. 4, 1951) of the Sovetskoe Gosudarstvo 1 Pravo 
the most interesting article for an international lawyer is that of Professor 
A. N. Trainin, a member-correspondent of the U.S.S.R. Academy of Sci- 
ences, entitled: ‘‘The statute concerning the defense of peace’’ (pp. 16-25). 
He comments on the statute so entitled passed on March 12, 1951, by the 
Supreme Soviet of the U.S.S.R. The statute declares any act of war 
propaganda, in any form whatsoever, to be ‘‘a most serious crime against 
mankind.’’ The idea of adding to criminal legislation a prohibition of 
incitement to an aggressive war is not new and has preoccupied interna- 
tional penal lawyers since the foundation of the League of Nations. The 
obligation of Members of the United Nations not to resort to war, except 
in the ease of individual or collective self-defense or a joint action of the 
United Nations, makes the problem even more urgent. But the drafting 
of a clear definition of what is incitement to an aggressive war is by no 
means easy, because one could encroach unduly upon freedom of discussion, 
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especially of international problems, by a too comprehensive definition. 
This difficulty does not exist for a totalitarian country where freedoin of 
discussion does not exist anyhow, and where judges know the Party line 
and may easily distinguish between licit and illicit opinions. No wonder, 
therefore, that the Soviet definition of war propaganda is extremely broad. 
According to Professor Trainin, war propaganda represents a much wider 
concept than that of instigation, because it covers not only a direct incite- 
ment to commit the definite crime of an aggressive war against a par- 
ticular state, but also ‘‘any newspaper article, any meeting speech, any 
radio talk which may create a general trend in favor of an aggressive war 
without containing, however, a direct incitement to such aggression.’’ (p. 
22.) Professor Trainin illustrates his statement by the example of an 
American weekly article which discussed the advantages for the West of 
the withdrawal of the U.S.S.R. from the United Nations; this was in his 
understanding a clear case of war propaganda: ‘‘ Moreover, the propaganda, 
in econtradistinction to instigation, might not involve incitement to an ag- 
gressive war against a definite State.’’ (p. 22.) 
The propaganda might be expressed by a written or spoken word. The 
American warmongers use widely for such propaganda the press, 
the radio, the theater and the movies. The propaganda might be 
public (for instance, at a public meeting or in a newspaper) or might 
not have this public character (for instance, a speech at a secret meet- 
ing of a political party) ... . The instigation, as a general rule, re- 
sults in criminal responsibility, if the incitement to crime has had real 
consequences and the crime itself has been committed. War propa- 
ganda results in criminal responsibility independently of its criminal 
consequences. (p. 23.) 
Judging by the long Soviet list of Western ‘‘warmongers,’’ a Soviet judge 
could convict thousands of persons for the crime of war propaganda, be- 
cause every criticism of the Soviet Union and her foreign policy is 
deemed, according to Soviet current standards, to be criminal war 


propaganda. 


W. W. 


INTEGRATION OF INTERNATIONAL LEGISLATION 


Efforts are being made in the United Nations toward a greater integra- 
tion in one field of international legislation which are different from those 
undertaken on earlier occasions (such as in the case of the Buenos Aires 
Treaty of 1936 to Co-ordinate Existing Treaties, or even of the Pact of 
Bogota of 1948 and the 1949 Convention for the Suppression of the Trafiic 
in Persons and of the Exploitation of the Prostitution of Others), and 
which do not seem to have attracted much attention. They are therefore 
briefly described hereafter. 
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The field in question is that of international drug control which is gov- 
erned by a number of international treaties: (1) The pre-World War I 
International Opium Convention (The Hague, January 23, 1912), followed 
by various agreements concluded under the auspices of the League of 
Nations; namely, (2) the Agreement concerning the Manufacture of, In- 
ternal Trade in, and Use of Prepared Opium, with Protocol (Geneva, Febru- 
ary 11, 1925) ; (3) the Convention relating to Dangerous Drugs, with Proto- 
col (Geneva, February 19, 1925) ; (4) the Convention for Limiting the Man- 
ufacture and Regulating the Distribution of Narcotic Drugs, with Protocol 
of Signature (Geneva, July 13, 1931); (5) the Agreement for the Control 
of Opium-Smoking in the Far East (Bangkok, November 27, 1931): (6) 
the Convention for the Suppression of the Illicit Traffic in Dangerous Drugs, 
with Protocol of Signature (Geneva, June 26, 1936); (7) under the United 
Nations, the Protocol Bringing under International Control Drugs Outside 
the Scope of the 1931 Convention (Paris, November 19, 1948). 

The coexistence of all these international instruments resulted in a com- 
plex situation as far as their aims and scope, the parties thereto, and the 
organs created thereby, are concerned. 

As for their aims and scope, the 1912 Convention was to ‘‘bring about the 
gradual suppression of the abuse of opium, morphine and cocaine, as also 
of the drugs prepared or derived from these substances, which give rise or 
might give rise to similar abuses.’’ The 1925 Agreement aimed at the 
‘‘oradual and effective suppression of the manufacture of, internal trade 


in and use of prepared opium”’ in the Far Eastern possessions and territories 
of the contracting parties, as well as the suppression of the use of opium for 
smoking. The 1925 Convention sought to achieve a ‘‘more effective limita- 


tion of the production or manufacture of the substances’’ covered by the 
1912 Convention and a ‘‘closer control and supervision of the international 
trade, than are provided for’’ in the latter. The 1931 Convention was 
concluded in order to supplement the 1912 and 1925 instruments by ‘‘render- 
ing effective . . . the limitation of the manufacture of nareotie drugs to the 
world’s legitimate requirements for medical and scientific purposes and by 
regulating their distribution.’’ The Bangkok Agreement (1931) pre- 
scribed further measures for the suppression of opium smoking in the Far 
Kast. The 1936 Convention aimed at strengthening the means for penaliz- 
ing offenses against the 1912, 1925 and 1931 conventions and at combatting 
most effectively the illicit traffic in the drugs and substances covered by the 
same. The 1948 Protocol, finally, sought to place under international 
control newly discovered, in particular, synthetic drugs, thus far outside the 
scope of the 1931 Convention. 

As for the parties to the above-mentioned instruments, the 1912 Conven- 
tion was ratified or adhered to, as of November 15, 1949, by 67 states; the 
1925 Agreement, by 8 states all of which were also parties to the 1912 Con- 
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vention; the 1925 Convention, by 56 states all but two of which were also 
parties to the 1912 Convention; the 1931 Convention, by 67 states all but 
three of which were also parties to the 1912 Convention, while thirteen of 
them were not parties to the 1925 Convention; the Bangkok Agreement by 
seven states all of which also ratified the 1925 Agreement; the 1936 Con- 
vention by thirteen states all of which were also parties to the 1912 and 
1931 conventions but with two exceptions only to that of 1925; and the 
1948 Protocol, by 25 states all but three, nine or five of which were also 
parties to the 1912, 1925 or 1931 Conventions, respectively. 

With regard to the organs charged with the application of the conven- 
tions: (1) The Advisory Committee on Traffic in Opium and Other Danger- 
ous Drugs of the League of Nations was, apart from the International 
Opium Commission of 1909, the first international organ exclusively con- 
cerned with the problem of narcotic drugs. Created in 1920, it consisted 
first of eight and finally (in 1939) of 24 governmental representatives. 
It was a policy-making body having to ‘‘secure the fullest possible co- 
operation between the various countries,’’ as well as to assist and advise 
the League Council in matters concerning nareotic drugs.t (2) The ecor- 
responding organ under the United Nations is the Commission on Narcotic 
Drugs, established in 1946 as a subsidiary organ of the Economie and 
Social Council and consisting of fifteen governmental representatives. (3) 
The 1925 Convention provided for a Permanent Central Opium Board of 
eight experts who were originally appointed by the League Council and 
are now appointed by the Economie and Social Council. The Board ex- 
ercises supervisory and control, as well as enforcement, functions and is 
assisted by a secretariat. (4) The 1931 Convention added a Supervisory 
Body composed of four members of whom one each was to be appointed 
by the Permanent Central Board, the Advisory Committee (now replaced 
by the Commission on Narcotic Drugs), the Health Committee of the 
League ? and the Office International d’Hygiéne Publique (both replaced 
now by the World Health Organization*). The Supervisory Body is 
mainly concerned with the yearly estimates of the medical and scientific 
needs of narcotic drugs of the world and it, too, is assisted by a secretariat. 

In view of this diversity of aims, scope, parties and organs, it is not 
surprising that a greater integration and simovlification was considered de- 
sirable. The first step taken in this connection was similar to those in other 
fields (traffic in women and children, circulation of, and traffic in, obscene 
publications, pacific settlement of international disputes, economic statis- 
tics), namely, to transfer to the United Nations the functions conferred 
upon, and exercised by, the League of Nations. This was done by the 


1See U. N. Doc. E/CN.7/AC.3/1, p. 41. 
2 Which had a permanent Opium Subcommittee. 
8 Which established an Expert Committee on Habit-Forming Drugs. 
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Protocol amending the above-mentioned agreements, conventions and pro- 
tocols on narcotic drugs. It was signed at Lake Success on December 11, 
1946, and it substituted the Secretary General or the Secretariat of the 
United Nations for the same organs of the League, the Economie and Social 
Council for the League Council, the Commission on Narcotic Drugs for the 
Advisory Committee of the League, the Members of the United Nations or 
the High Contracting Parties for the Members of the League, the World 
Health Organization for the League’s Health Committee and the Office 
International d’Hygiéne Publique, and the International Court of Justice 
for the Permanent Court of International Justice. 

The main decision of integration was taken by the Economic and Social 
Council. On the recommendation of its Commission on Narcotic Drugs, it 
adopted, on August 3, 1948, the following resolution: 


The Economie and Social Council, 

Taking note of the complexity of these [the above-mentioned] in- 
struments and the desirability of simplifying the organization of inter- 
national co-operation for controlling the traffic in narcotic drugs, 

Requests the Secretary-General to begin work on the drafting of a 
new single convention in which provision shall be made for a 
single body to perform all control functions, excepting those which 
are now or may hereafter be entrusted to the Commission on Narcotic 
Drugs. The single convention shall replace the above-mentioned in- 
struments relating to narcotic drugs and also include provisions for 
the limitation of the production of narcotic raw materials.‘ 


According to this resolution, a ‘‘new single convention’’ shall be drawn 
up which shall (1) replace the above-mentioned international instruments, 
(2) provide for a single body to perform all control functions, except those 
entrusted to the Commission on Narcotic Drugs, and (3) limit the produe- 
tion of narcotic raw materials. 

Pursuant to the resolution, the Secretariat of the United Nations pre- 
pared the necessary documentation ® and submitted in March, 1950, to 
the Commission on Narcotic Drugs a draft single convention *® with a de- 
tailed commentary.’ The Commission discussed the draft at its fifth and 
sixth sessions in 1950 and 1951 and proposes to study it in detail during its 
seventh session in 1952, taking also into consideration observations received 
thereon by governments, the Central Board and the Supervisory Body.® 

The Secretariat’s draft, as far as the scope of the new single convention 
is concerned, distinguishes between drugs to which all measures of inter- 
national and/or domestic control apply, plants which shall be subject to 


4 Resolution 159 (VII) IID, U. N. Doe. E/CN.7/AC.3/1, p. 4. 

5 Id. and U. N. Doe. E/CN.7/AC.3/2. 

6U. N. Doe. E/CN.7/AC.3/3. 7U. N. Doe. E/CN.7/AC.3/4. 
8U. N. Docs. E/1889; E/CN.7/216, par. 68. 
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special controls, and drugs in which there shall be no trade, production or 
manufacture except for scientific experiments. The parties would agree, 
under the draft, to limit (with certain exceptions) exclusively to medical 
and scientific purposes (a) the production of opium, coca leaves, Indian 
hemp and the resin of the Indian hemp plant, (b) the manufacture of 
drugs, (c) the import and export of drugs, and (d) the internal trade in, 
and the distribution and use of, drugs. The parties would also adopt penal 
measures for cases of violation of the convention. 

As to international control organs, the draft provides for (a) the Inter- 
national Drug Commission, (b) the International Drug Board, and (c) 
the Secretariat. The International Drug Commission is identical with 
the present Commission on Narcotie Drugs of the United Nations and is to 
continue the latter’s policy-making functions. The International Drug 
Board is to replace both the Permanent Central Board and the Supervisory 
Body. It shall consist of nine members to be elected by the Economie and 
Social Council and is to exercise semi-judicial and administrative func- 
tions, including those of an international clearing house. The number of 
secretariats is reduced from the existing three (of the Commission, the 
Central Board and the Supervisory Body) to one which shall serve both the 
Commission and the Board and be provided by the Secretary General of 
the United Nations. 

Finally, the draft deals with the coming into force of the single conven- 
tion, amendments, denunciations, reservations and the relationship of the 
new text to the existing instruments. It shall terminate and replace the 
latter as between the parties to it. Two régimes shall thus prevail for a 
certain time: one resulting from the new convention for the parties thereto, 
and one following from the earlier instruments and applying not only to 
the parties thereto which have not accepted the single text, but also between 
the latter and the first. To prevent any interruption in the international 
control of narcotics after the entry into force of the new text, the draft 
provides that the old Central Board shall provisionally carry out the fune- 
tions of the new Drug Board while, as from a date to be fixed by the Eco- 
nomic and Social Council, the new Board shall undertake both those of the 
old Board and the Supervisory Body even with respect to states not parties 
to the new convention. To justify this unusual procedure, the Secretariat’s 
commentary to the draft points out that 


to maintain the supervisory bodies as established by these Conventions 
(of 1925 and 1931) for the intermediary period and for so long as the 
new Convention has not been ratified by all the original Parties to the 
1925 and 1931 Conventions, would lead to inextricable complications, 
for it would mean that in addition to the organs established by these 
Conventions there would be the new organs set up by the new Conven- 
tion.® 


9U. N. Doe. E/CN.7/AC.3/4, p. 92. 
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As a precedent the commentary refers to the Amendment Protocol of 1946 
whereby the composition of the Supervisory Body as set up in 1931 was 
changed and this Body 


in its modified form has nevertheless exercised its functions since then 
with respect to States which have not acceded to the Protocol ... and 
which are Parties to non-amended Conventions. This is justified not 
only on practical grounds but also in view of the universality of the 
Conventions on narcotic drugs.*® 


Besides this juridico-technical problem, there are two of a juridico-po- 
litical nature. One is the question whether the simplification and integra- 
tion of the existing international legislation concerning drug control should 
be coupled with its development and improvement and the stopping of 
‘fany gaps now existing in the international control,’’ as the Commission on 
Narcotic Drugs put it.‘ Ordinary codification is often marred by the 
difficulty of agreeing where the lex lata ends and the lex ferenda begins; 
here the latter is deliberately included. 

The other juridico-political problem is that of timeliness. As one of the 
Secretariat’s memoranda points out, ‘‘the whole prospect as regards the con- 
trol of narcotic drugs, the illicit traffic and addiction has been fundamentally 
changed in recent years by the discovery of synthetic drugs, the preparation 
of which may become simple and inexpensive.’’??, Furthermore, ‘‘by far, 
the largest part of the coca leaf production goes in chewing and the control 
of chewing is not yet,’’ while a very great percentage of the opium produc- 
tion is ‘‘used for the manufacture of morphine, which is in turn mostly 
converted into codeine. But the commercial production of synthetic mor- 
phine convertible into synthetic codeine is round the corner.’’** In this 
connection, the same memorandum refers to the 1948 Protocol which was 
believed to be ‘‘up to date in meeting the immediate difficulty of synthetic 
drugs.’’ However, the latters’ ‘‘dangerous potentialities (are) so uncertain 
that already the technical experts of WHO (World Health Organization) 
have made proposals which go beyond the Protocol and involve a radical 
change in the existing system.’’ 1+ 

Experts differ on the other hand, as to whether the apearance of synthetic 
drugs will reduce the amount of natural alkaloids needed for medical 
purposes. The contemplated comprehensive action might, moreover, be 
facilitated by the proposed Interim Agreement to limit the production of 
opium to medical and scientific needs and the proposed International 


66 


Monopoly of Opium Alkaloids, both currently under discussion in the 
Commission on Narcotic Drugs. If, in addition, the procedure of amending 


the new convention is supple enough—as are indeed the draft’s provisions 


10 Ibid. 
11U. N. Doc. E/CN.7/AC.3/1, p. 4. 12U. N. Doe. E/CN.7/AC.3/2, p. 52. 
13 [bid. 14 Ibid. 
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for both technical changes and more fundamental revisions and the Secre- 
tariat’s alternative proposal for the adoption of an amendment by a two- 
thirds majority of the International Drug Commission and its coming into 
force with respect to all contracting parties, unless 25 states object to it *° 
—the above-mentioned difficulties may be overcome. 

Sato ENGEL 


PROGRESS OF THE GENEVA CONVENTIONS OF 1949 


The remarkable achievement of the Conference on Protection of Victims 
of War, which sat at Geneva from April 21 to August 12, 1949, stands out as 
a landmark in the history of international legislation. It was possible only 
because of a long and patient course of preparation, chiefly due to the efforts 
of the International Committee of the Red Cross. 

The four conventions opened to signature on August 12, 1949, were signed 
on that date or within the following six months by as many as sixty-one 
states. Reservations to one or more of the conventions were made by 
twenty-five states at the time of signature. 

The texts of the conventions, particularly that of the Convention on the 
Protection of Civilian Persons in Time of War, are somewhat voluminous, 
and three of the four conventions culminate a long legislative history.t It 
is understandable, therefore, that most of the signatories have not shown 
haste in proceeding to effect their ratifications, and this fact does not neces- 
sarily reflect an unfavorable attitude on the part of the states which have 
not yet ratified. 

The record to date of deposits of the ratifications or accessions is quite 
gratifying. On July 15, 1951, deposits of fourteen ratifications of, or acces- 
sions to, the four conventions had been effected (in order of date) by Switzer- 
land, Yugoslavia, Monaco, Liechtenstein, Chile, India, Czechoslovakia, the 
Holy See, Lebanon, Jordan, Pakistan, Denmark, France, and Israel; in 
addition, a ratification of the Convention on the Treatment of the Wounded 
and Sick in Armed Forces in the Field had been deposited by the Philip- 
pines. Reservations made by Yugoslavia, Czechoslovakia, and Israel at the 
time of signature were confirmed in their ratifications; Pakistan, which 
made no reservations at the time of signature, ratified the Convention on 
Protection of Civilians in Time of War with reservations to Articles 44 and 
68 (2). 

Each of the four conventions contains a provision that ‘‘it shall come into 
force six months after not less than two instruments of ratification have been 


15 U. N. Doe. E/CN.7/AC.3/4, pp. 94, 95. 

1 Texts published by the International Committee of the Red Cross, Geneva, 1949; 
also in State Department Publication No. 3938 (General Foreign Policy Series, 34, 
August, 1950). For a description of the conventions, see article by Jean S. Pictet in 
this JoURNAL, Vol. 45 (1951), p. 462. 
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deposited.’’ The ratifications of Switzerland were deposited on March 31, 
1950; and those of Yugoslavia on April 21, 1950; hence, according to the 
texts, the four conventions entered into force between these two states on 
October 21, 1950. For other ratifying or acceding states, each convention 
enters into force six months after the deposit of its ratification or accession. 

The four conventions were signed on behalf of the United States, with a 
reservation to Article 68(2) of the Convention on the Protection of Civilian 
Persons in Time of War to the following effect : 

The United States reserves the right to impose the death penalty in 
accordance with the provisions of Article 68, paragraph 2, without re- 
gard to whether the offenses referred to therein are punishable by death 
under the law of the occupied territory at the time the occupation be- 
gins. 

The same reservation was made by Canada, New Zealand, The Netherlands 
and the United Kingdom. 

On April 26, 1951, the President of the United States transmitted copies 
of the four conventions to the Senate, with a view to receiving the advice 
and consent of the Senate to ratification.2 The message of the President, 
with the accompanying report by the Secretary of State, was referre ' to the 
Committee on Foreign Relations. 

MANLEY O. Hupson 


FIRST HISPANO-LUSO-AMERICAN CONGRESS OF INTERNATIONAL LAW * 


This writer wants to bring to the notice of his colleagues in the world 
that the first Hispano-Luso-American Congress of International Law will 
be held during October of this year in Madrid. The initiative has been 
taken by a group of Spanish professors and institutions of international 
law. The preparatory commission is presided over by the well-known 
international lawyer of the University of Madrid, Yanguas Messia; Dr. 
Luis Garcia Arias is its Secretary. 

The Congress will constitute one more step in the direction of strengthen- 
ing the already existing ties between the Hispanic countries of America and 
the mother country. It is hoped to make these congresses a permanent 
institution, attended by the specialists of all the countries of the Hispanic 
world; later congresses will be held by rotation in the capitals of Hispanic 
America. In connection with these congresses, projects exist for the pub- 
lication of a Dictionary of International Law, written by Hispanic scholars, 


for the drafting of multipartite conventions, and for the creation of a 
School for International Officials. 


2 82nd Cong., 1 Sess., Senate Doc., Exec. D, E, F, G. 
*This information is taken from the Revista de la Facultad de Derecho y Ciencias 
Sociales (Buenos Aires), Vol. VI, No. 23, Jan—April, 1951, pp. 194-197. 
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The agenda of the first Congress has two subjects of public interna- 
tional law (foundation of international law, right of asylum), and two of 
private international law (double nationality, execution of foreign judg- 
ments) for deliberation. Papers will also be presented on many urgent 
problems, such as the treatment of war criminals, human rights, control 
of atomic energy, continental shelf, regime of polar regions, international 
regionalism, privileges and immunities of international officials, and so on. 

While special Ibero-American problems and the ideas of the Spanish 
Fathers of International Law will be studied, this and the later congresses 
will be free from any isolationist exclusivism, but devoted to that uni- 
versalism with which international law must be conceived if it is to realize 
the supreme ideal of international peace and justice. 

JoseF L. Kunz 


NEW MEMBERS OF THE PERMANENT COURT OF ARBITRATION 


The President of the United States on May 7, 1951, appointed Charles 
Cheney Hyde, Edwin DeWitt Dickinson and Francis Biddle to be mem- 
bers of the Permanent Court of Arbitration. Together with Robert P. 
Patterson, who has been a member of the Court since October 29, 1948, the 
newly appointed members will this year nominate candidates to fill six va- 
cancies occurring on the International Court of Justice. 

The members of the Permanent Court of Arbitration are appointed for 
six-year terms by the governments parties to the Hague Conventions of 
1899 and 1907. Each state is entitled to appoint four persons ‘‘of known 
competency in questions of international law,’’ so that the 45 parties to the 
conventions may establish a panel of 180 members. There are at present 
about 150 members. They may be called on to form tribunals for arbitra- 
tion of cases. 

The members of the Permanent Court of Arbitration also serve under 
Article 4 of the Statute of the International Court of Justice as ‘‘national 
groups’’ for nominating candidates to be members of the International 
Court of Justice, who are elected by the concurrent action of the General 
Assembly and Security Council of the United Nations. The American na- 
tional group will perform this function this year when six judges of the 
International Court of Justice are to be elected during the sixth session of 
the General Assembly for nine-year terms beginning February 6, 1952. 
Five of the vacancies are due to the expiration of the terms of office of 
Judges De Visscher, Fabela, Hackworth, Klaestad and Krylov; the sixth 
vacancy results from the recent death of Judge Philadelpho de Barros 
Azevedo, of Brazil. His term would have expired February 5, 1955. 

In making nominations on the invitation of the Secretary General of the 
United Nations, the national groups act independently of their governments 
but are recommended by the Statute to consult their highest courts of jus- 
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tice, their legal faculties and schools of law, and their national academies 
and national sections of international academies devoted to the study of law. 
The members of the Court appointed for six-year terms by the United 
States since the Conventions for the Pacific Settlement of International 
Disputes concluded at The Hague July 29, 1899, and October 18, 1907, be- 
came effective for the United States on September 4, 1900, and January 26, 
1910, respectively, have been as follows: Benjamin Harrison, October 11, 
1900, died March 31, 1901; Melville W. Fuller, October 11, 1900, November 
27, 1906, died July 4, 1910; John W. Griggs, October 11, 1900, November 
27, 1906, not reappointed; George Gray, October 11, 1900, November 27, 
1906, November 27, 1912, January 12, 1920, died August 7, 1925; Oscar S. 
Straus, January 9, 1902, January 29, 1908, January 10, 1914, January 12, 
1920, died May 3, 1926; Elihu Root, December 13, 1910, January 12, 1920, 
January 12, 1926, January 12, 1932, died February 6, 1937; John Bassett 
Moore, November 27, 1912, January 12, 1920, January 12, 1926, January 
12, 1932, not reappointed; Charles E. Hughes, October 1, 1926, resigned 
effective March 31, 1930 (commissioned Chief Justice, United States Su- 
preme Court February 13, 1930) ; Newton D. Baker, June 4, 1928, January 
9, 1935, died December 25, 1937; Roland W. Boyden, April 16, 1930, died 
October 25, 1931; Robert E. Olds, December 18, 1931, died November 14, 
1932; Manley O. Hudson, May 5, 1933, May 3, 1939, not reappointed; 
Michael Francis Doyle, February 7, 1938, February 15, 1944; Green H. 
Hackworth, March 9, 1937, March 9, 1943; Henry L. Stimson, February 7, 
1938, February 7, 1944, resigned July 16, 1948; Cordell Hull, October 24, 
1945, resigned August 16, 1948; Robert P. Patterson, October 29, 1948. 


THE SOCIETY AND THE U. S. S. R. 
Executive Council of 

the American Society of International Law 

Professor of Public Law, Mr. Hazard, having translated and printed in The American 
Journal of International Law my work entitled ‘‘Questions of Guerrilla Warfare in the 
Law of War’’ (a translation from the Soviet magazine, ‘‘News of the Section of Eco- 
nomies and Law of the Academy of Sciences of the U.S.S.R.,’’ No. 4 for the year 1945), 
informed me at the end of 1946 that on his own initiative he had proposed my candidacy 
as a member of the American Society of International Law, and that this proposal had 
been accepted by the Society. Mr. Hazard then added, ‘‘I assumed that you would not 
object to this, although due to the error which I committed in my earlier letter, you did 
not state your opinion directly on this subject.’’ 

I did not state my opinion because neither the activity nor the political tendency of 
your Society was clear to me. 

I, a Soviet jurist, support the Soviet conception of International Law—a conception 
directed toward the preservation of peace and security of peoples, on the creation of 
friendly relations between peoples, based on the principle of equality and sovereignty 
of their states. 

I am proud of the fact that with this conception of International Law my country 
has won the sympathy of all of advanced mankind and has come to be recognized as 
being in the vanguard in the active battle against imperialist aggression. This is clearly 
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proved by the declarations of the supporters of peace throughout the world, and in par- 
ticular in the U.S.A. and at the Paris World Congress of Supporters of Peace. 

Your Society, which, as follows from its name, should make itself an active supporter 
of peace, in fact stands apart from the declarations to which I have referred, and as I 
have learned in your magazine, ‘‘The American Journal of International Law,’’ there 
have been hostile attacks on the peaceful policy of my country, and violations of Inter- 
national Law by the Anglo-American kindlers of war, and their reactionary policy of 
interference in the internal affairs of other states have been supported. 

All of this indicates that our paths have separated, and I have therefore not replied 
to the circular letters of your Society. 

I am body and soul with those Americans who, in fighting against aggressive imperial- 
ism, defend peace throughout the world. 

If your Society continues to list me formally as a member, even though I have given 
no reason by my actions for them to do so, let my statement be known that I do not 
consider myself a member of your Society. 

(Signed) Academician I. TRAININ 
May, 1949 


American Society of International Law, 
Washington, D. C., 
8.A. 
24th July 1951 
Sirs, 

The American Journal of International Law has for several years past been publish- 
ing articles containing false and libellous statements concerning the foreign policy and 
international practices of the USSR. 

The journal, issued by the American Society of International Law, of which I am a 
member, has been turned into a vehicle of slanderous misrepresentation of my country, 
into an instrument for kindling hostility between states and nations. 

As a Soviet citizen and as a student of international law, whose mission it should be 
to promote peace and cooperation among nations, I deem it impossible to remain a mem- 
ber of the American Society of International Law, and I hereby request you no longer 
to consider me such. 

(Signed) E. Korovin 
Corresponding Member, 
Academy of Sciences of the USSR 
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HAYA DE LA Torre Case (Colombia/Peru). I.C.J. Reports, 1951, p. 71. 
International Court of Justice, Judgment of June 13, 1951. 

Diplomatic asylum. 

Intervention under Article 63 of the Statute and Article 66 of Rules.— 
Admissibility of intervention.—Its limits. 

Jurisdiction based on attitude of Parties—Manner of carrying out Judg- 
ment of November 20th, 1950.—Choice between various means.—J udicial 
function of Court. 

Res judicata.—Provisional character of diplomatic asylum.—Methods of 
terminating asylum under Havana Convention on Asylum of 1928—No 
surrender of political offenders to territorial authorities. 

Character and legal consequences of Judgment of November 20th, 1950. 
—Termination of asylum. 


On December 13, 1950, Colombia filed an application referring to the 
Judgments of November 20, 1950,? and November 27, 1950,° in the proceed- 
ings regarding the asylum of the Peruvian Haya de la Torre in the Colom- 
bian Embassy in Peru, and asking the Court to determine the manner in 
which effect should be given to the former Judgment and, in particular, 
whether Colombia was obligated to surrender M. Haya de la Torre to the 
Peruvian Government. Both Colombia and Peru named judges ad hoc to sit 
on the Court for the case. By a letter of January 22, 1951, the Colombian 
Agent informed the Registrar of the Court that his government relied on 
the Havana Convention on Asylum of 1928;° and upon notice being given 
to the parties to that convention, Cuba expressed its views regarding the 
construction of the convention. Colombia indicated no objection to Cuban 
intervention, but Peru asked the Court to find the intervention not admis- 
sible. After argument, the Court admitted Cuban intervention. 


In its submissions, Colombia asked the Court: 


To state in what manner the Judgment of November 20th, 1950, shall 
be executed by Colombia and Peru, and furthermore, to adjudge and 
declare that Colombia is not bound, in execution of the said judgment 


1 Caption by the Court. 

21.C.J. Reports, 1950, p. 266; this JourNAL, Vol. 45 (1951), p. 179. 

31.C.J. Reports, 1950, p. 395; this JourNAL, Vol. 45 (1951), p. 195. 

4 José Joaquin Caicedo Castilla for Colombia, and Luis Alayza y Paz Soldan for 
Peru. 

5 See this JOURNAL, Supp., Vol. 22 (1928), p. 158. 
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of November 20th, 1950, to deliver M. Victor Rail Haya de la Torre 
to the Peruvian authorities. 

In the event of the Court not delivering judgment on the foregoing 
Submission, may it please the Court to adjudge and declare, in the ex- 
ercise of its ordinary competence, that Colombia is not bound to deliver 
the politically accused M. Victor Ratl Haya de la Torre to the Peru- 
vian authorities. 


In its submissions, Peru asked the Court: 


I. To state in what manner the Judgment of November 20th, 1950, 
shall be executed by Colombia; 

II. To dismiss the submissions of Colombia by which the Court is 
asked to state solely [‘‘sans plus’’| that Colombia is not bound to de- 
liver Victor Ratil Haya de la Torre to the Peruvian authorities ; 

IIT. In the event of the Court not delivering judgment on submission 
No. I, to adjudge and declare that the asylum granted to Senor Victor 
Ratil Haya de la Torre on January 3rd, 1949, and maintained since 
that date, having been judged to be contrary to Article 2, paragraph 
2, of the Havana Convention of 1928, ought to have ceased immediately 
after delivery of the Judgment of November 20th, 1950, and must in 
any case cease forthwith in order that Peruvian justice may resume its 
normal course which has been suspended. 


_ After setting forth the foregoing procedural details, the Court gave as 
its opinion: 

The Government of Cuba, availing itself of the right which Article 63 of 
the Statute of the Court confers on States parties to a convention, filed a 
Declaration of Intervention with the Registry on March 13th, 1951, and 
attached thereto a Memorandum in which it stated its views in regard to 
the interpretation of the Havana Convention of 1928 ratified by it and 
also its general attitude towards asylum. The Court considered that this 
Memorandum was regarded by the Government of Cuba as constituting the 
written observations provided for in paragraph 4 of Article 66 of the Rules 
of Court. 

The Government of Peru contended that the intervention of the Govern- 
ment of Cuba was inadmissible, owing to the Declaration of Intervention 
being out of time, and to the fact that the Declaration and the Memorandum 
accompanying it did not constitute an intervention in the true meaning of 
the term, but an attempt by a third State to appeal against the Judgment 
delivered by the Court on November 20th, 1950. 

In regard to that question, the Court observes that every intervention 
is incidental to the proceedings in a case; it follows that a declaration filed 
as an intervention only acquires that character, in law, if it actually relates 
to the subject-matter of the pending proceedings. The subject-matter of 
the present case differs from that of the case which was terminated by the 
Judgment of November 20th, 1950: it concerns a question—the surrender 
of Haya de la Torre to the Peruvian authorities—which in the previous case 


JUDICIAL DECISIONS 783 


was completely outside the Submissions of the Parties, and which was in 
consequence in no way decided by the above-mentioned Judgment. 

In these circumstances, the only point which it is necessary to ascertain 
is whether the object of the intervention of the Government of Cuba is in 
fact the interpretation of the Havana Convention in regard to the question 
whether Colombia is under an obligation to surrender the refugee to the 
Peruvian authorities. 

On that point, the Court observes that the Memorandum attached to the 
Declaration of Intervention of the Government of Cuba is devoted almost 
entirely to a discussion of the questions which the Judgment of November 
20th, 1950, had already decided with the authority of res judicata, and 
that, to that extent, it does not satisfy the conditions of a genuine interven- 
tion. However, at the public hearing on May 15th, 1951, the Agent of the 
Government of Cuba stated that the intervention was based on the fact 
that the Court was required to interpret a new aspect of the Havana Con- 
vention, an aspect which the Court had not been called on to consider in its 
Judgment of November 20th, 1950. 

Reduced in this way, and operating within these limits, the intervention 
of the Government of Cuba conformed to the conditions of Article 63 of 
the Statute, and the Court, having deliberated on the matter, decided on 
May 16th to admit the intervention in pursuance of paragraph 2 of Article 
66 of the Rules of Court. 

In its Judgment of November 20th, 1950, the Court defined the legal re- 
lations between Colombia and Peru with regard to matters referred to it 
by them relating to diplomatic asylum in general and particularly to the 
asylum granted to Victor Ratl Haya de la Torre by the Ambassador of 
Colombia in Lima on January 3rd—4th, 1949. On the day of the delivery 
of this Judgment the Government of Colombia submitted to the Court a 
Request for Interpretation, which by the Judgment of November 27th, 
1950, was declared to be inadmissible. 

On the following day, the Minister for Foreign Affairs and Public Wor- 
ship of Peru, relying on the Judgment of November 20th, addressed a note 
to the Chargé d’Affaires of Colombia at Lima, stating in particular: 


‘‘The moment has come to carry out the Judgment delivered by the 
International Court of Justice by terminating the protection which 
that Embassy is improperly granting to Victor Rat] Haya de la Torre. 
It is no longer possible further to prolong an asylum which is being 
maintained in open contradiction to the Judgment which has been de- 
livered. The Colombian Embassy cannot continue to protect the refu- 
gee, thus barring the action of the national courts. 

You must take the necessary steps, Sir, with a view to terminating 
this protection, which is being improperly granted, by delivering the 
refugee Victor Rat] Haya de la Torre, so that he may be placed at the 
disposal of the examining magistrate who summoned him to appear 
for judgment, in accordance with what I have recited above.’’ 
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In a Note dated December 6th, 1950, addressed to the Minister for Foreign 
Affairs and Public Worship of Peru, the Minister for Foreign Affairs of 
Colombia refused to comply with this request; he relied in particular on 
the following considerations : 

**Consequently, the Court formally rejected the complaint made 
against the Government of Colombia in the counter-claim of the Gov- 
ernment of Peru, namely, that it had granted asylum to persons ac- 
cused of or condemned for common crimes. Should Colombia proceed 
to the delivery of the refugee, as requested by Your Excellency, [it] 
would not only disregard the Judgment to which we are now referring, 
but would also violate Article I, paragraph 2, of the Havana Conven- 
tion which provides that: ‘Persons accused of or condemned for com- 
mon crimes taking refuge in a legation shall be surrendered upon re- 
quest of the local government.’ ’’ 


These are the circumstances giving rise to the present case which has been 
brought before the Court by the Government of Colombia by Application 
of December 13th, 1950. 

The Parties have in the present case consented to the jurisdiction of the 
Court. All the questions submitted to it have been argued by them on the 
merits, and no objection has been made to a decision on the merits. This 
conduct of the Parties is sufficient to confer jurisdiction on the Court. 


6 


These Submissions are both designed to obtain a decision from the Court 
as to the manner in which the asylum should be terminated. The portion of 
the Judgment of November 20th, 1950, to which they refer is the passage 
where, in pronouncing on the question of the regularity of the asylum, it 
declares that the grant of asylum was not made in conformity with Article 
2, paragraph 2 (‘‘First’’), of the Havana Convention on Asylum of 1928. 
The Court observes that the Judgment confined itself, in this connection, to 
defining the legal relations which the Havana Convention had established 
between the Parties. It did not give any directions to the Parties, and en- 
tails for them only the obligation of compliance therewith. The interroga- 
tive form in which they have formulated their Submissions shows that they 
desire that the Court should make a choice amongst the various courses by 
which the asylum may be terminated. But these courses are conditioned 
by facts and by possibilities which, to a very large extent, the Parties are 
alone in a position to appreciate. A choice amongst them could not be based 
on legal considerations, but only on considerations of practicability or of 
political expediency ; it is not part of the Court’s judicial function to make 
such a choice. 

In the second part of its principal Submission, the Government of Colom- 


bia requests the Court 


6 Here the Court referred to the first part of the Colombian principal submission, and 


Peruvian submission I. 
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“‘to adjudge and declare that Colombia is not bound, in execution 
of the said Judgment of November 20th, 1950, to deliver M. Victor 
Ratil Haya de la Torre to the Peruvian authorities. ”’ 


This part of the principal Submission of Colombia is strictly limited by 
the words ‘‘in execution of the said Judgment of November 20th, 1950.’’ 
These words serve to confine the request thus formulated, as in the first part 
of the same Submission, to the execution of the Judgment of November 
20th, 1950. 

As was stated both in that Judgment and in the Judgment of November 
27th, 1950, the Government of Peru had not demanded the surrender of the 
refugee. This question was not submitted to the Court and consequently 
was not decided by it. It is not therefore possible to deduce from the Judg- 
ment of November 20th any conclusion as to the existence or non-existence 
of an obligation to surrender the refugee. In these circumstances, the 
Court is not in a position to state, merely on the basis of the Judgment of 
November 20th, whether Colombia is or is not bound to surrender the refu- 
gee to the Peruvian authorities. 

For these reasons, the Court cannot give effect to the above-mentioned 
Submissions. 


7 


The Government of Peru states in this Submission that the Court is asked 
by the Submissions of Colombia ‘‘to state solely that Colombia is not 
bound... .’’ By using this word ‘‘solely’’ (‘‘sans plus’’) the Govern- 
ment of Peru wishes to convey that the legal position which the Judgment 
of November 20th created for it must in any ease be preserved; it refers 
thus to the statement set forth in its third Submission, which will be exam- 
ined later. 

As mentioned above, the question of the surrender of the refugee was not 
decided by the Judgment of November 20th. This question is new; it was 
raised by Peru in its Note to Colombia of November 28th, 1950, and was 
submitted to the Court by the Application of Colombia of December 13th, 
1950. There is consequently no res judicata upon the question of surrender. 

According to the Havana Convention, diplomatic asylum is a provisional 
measure for the temporary protection of political offenders. Even if regu- 
larly granted it cannot be prolonged indefinitely, but must be terminated 
as soon as possible. It can, according to Article 2, paragraph 2, only be 
granted ‘‘for the period of time strictly indispensable for the person who 
has sought asylum to ensure in some other way his safety.’’ 

The Court finds that the Convention does not give a complete answer to 
the question of the manner in which an asylum shall be terminated. 


7 Here the Court referred to the Colombian alternative submission, and Peruvian sub- 
mission II. 
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As to persons accused of or condemned for common crimes who seek ref- 
uge, Article I prescribes that they shall be surrendered upon request of 
the local government. For ‘‘ political offenders’’ another method of termi- 
nating asylum is prescribed, namely, the grant of a safe-conduct for the 
departure from the country. But, under the terms of the Judgment of 
November 20th, a safe-conduct can only be claimed under the Havana Con- 
vention if the asylum has been regularly granted and maintained and if the 
territorial State has required that the refugee should be sent out of the 
country. For cases in which the asylum has not been regularly granted or 
maintained, no provision is made as to the method of termination. Nor is 
any provision made in this matter in cases where the territorial State has 
not requested the departure of the refugee. Thus, though the Convention 
prescribes that the duration of the asylum shall be limited to the time 
‘‘strictly indispensable . . . ,’’ it is silent on the question how the asylum 
should be terminated in a variety of different situations. 

As the Court pointed out in its Judgment of November 20th, the Havana 
Convention, the first article of which requires that persons accused of or con- 
demned for common crimes shall be surrendered to the territorial authori- 
ties, does not contain any similar provision in regard to political offenders. 
This silence cannot be interpreted as imposing an obligation to surrender 
the refugee in case the asylum was granted to him contrary to the pro- 
visions of Article 2 of the Convention. Such an interpretation would be 
repugnant to the spirit which animated that Convention in conformity with 
the Latin-American tradition in regard to asylum, a tradition in accord- 
ance with which political refugees should not be surrendered. There is 
nothing in that tradition to indicate that an exception should be made 
where asylum has been irregularly granted. If it had been intended to 
abandon that tradition, an express provision to that effect would have been 
needed, and the Havana Convention contains no such provision. The si- 
lence of the Convention implies that it was intended to leave the adjustment 
of the consequences of this situation to decisions inspired by considerations 
of convenience or of simple political expediency. To infer from this silence 
that there is an obligation to surrender a person to whom asylum has been 
irregularly granted would be to disregard both the réle of these extra-legal 
factors in the development of asylum in Latin America, and the spirit of the 
Havana Convention itself. 

In its Judgment of November 20th the Court pointed out that, in prin- 
ciple, asylum cannot be opposed to the operation of justice. The safety 
which arises out of asylum cannot be construed as a protection against the 
regular application of the laws and against the jurisdiction of legally con- 
stituted tribunals. Protection thus understood would authorize the diplo- 
matic agent to obstruct the application of the laws of the country, whereas 
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it is his duty to respect them. The Court further said that it could not 
admit that the States signatories to the Havana Convention intended to 
substitute for the practice of the Latin-American republics a legal system 
which would guarantee to their own nationals accused of political offences 
the privilege of evading national jurisdiction. But it would be an entirely 
different thing to say that the State granting an irregular asylum is obliged 
to surrender the refugee to the local authorities. Such an obligation to 
render positive assistance to these authorities in their prosecution of a poli- 
tical refugee would far exceed the above-mentioned findings of the Court 
and could not be recognized without an express provision to that effect in 
the Convention. 

Thus, the Havana Convention does not justify the view that the obligation 
incumbent on a State to terminate an asylum irregularly granted to a poli- 
tical offender, imposes a duty upon that State to surrender the person to 
whom asylum has been granted. 

In its Judgment of November 20th the Court, in examining whether the 
asylum was regularly granted, found that the Government of Peru had not 
proved that the acts of which Haya de la Torre was accused, before asylum 
was granted to him, constituted common crimes. Moreover, when the Court 
considered the provisions of Article 2, paragraph 2, relating to political 
offenders, it held, on the basis of these provisions, that the asylum had not 
been granted in conformity with the Convention. It follows from these 
considerations that, so far as the question of surrender is concerned, the 
refugee must be treated as a person accused of a political offence. The 
Court has, consequently, arrived at the conclusion that the Government of 
Colombia is under no obligation to surrender Haya de la Torre to the Peru- 
vian authorities. 


. . . 


In its Judgment of November 20th, the Court held that the grant of asy- 
lum by the Government of Colombia to Haya de la Torre was not made in 
conformity with Article 2, paragraph 2 (‘‘First’’), of the Convention. 
This decision entails a legal consequence, namely that of putting an end to 
an illegal situation: the Government of Colombia which had granted the 
asylum irregularly is bound to terminate it. As the asylum is still being 
maintained, the Government of Peru is legally entitled to claim that it 
should cease. 

But the latter Government adds in its Submission a demand that the asy- 
lum should cease ‘‘in order that Peruvian justice may resume its normal 
course which has been suspended.’’ This addition appears to involve, in- 
directly, a claim for the surrender of the refugee. For the reasons given 


8 Here the Court referred to Peruvian submission III, which Colombia asked the 
Court to reject. 
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above, this part of the Submission of the Government of Peru cannot be 
accepted. 

The Court has thus arrived at the conclusion that the asylum must cease, 
but that the Government of Colombia is under no obligation to bring this 
about by surrendering the refugee to the Peruvian authorities. There is 
no contradiction between these two findings, since surrender is not the 
only way of terminating asylum. 

Having thus defined in accordance with the Havana Convention the legal 
relations between the Parties with regard to the matters referred to it, the 
Court has completed its task. It is unable to give any practical advice as 
to the various courses which might be followed with a view to terminating 
the asylum, since, by doing so, it would depart from its judicial function. 
But it can be assumed that the Parties, now that their mutual legal rela- 
tions have been made clear, will be able to find a practical and satisfactory 
solution by seeking guidance from those considerations of courtesy and 
good-neighbourliness which, in matters of asylum, have always held a promi- 
nent place in the relations between the Latin-American republics. 


For these reasons, 

THE Court, 

on the principal Submission of the Government of Colombia and the first 
Submission of the Government of Peru, 

unanimously, 
finds that it cannot give effect to these Submissions and consequently rejects 
them ; 

on the alternative Submission of the Government of Colombia and the 
second Submission of the Government of Peru, 

by thirteen votes to one,® 

finds that Colombia is under no obligation to surrender Victor Rail Haya 
de la Torre to the Peruvian authorities ; 

on the third Submission of the Government of Peru, 

unanimously, 
finds that the asylum granted to Victor Ratil Haya de la Torre on January 
3rd—4th, 1949, and maintained since that time, ought to have ceased after 
the delivery of the Judgment of November 20th, 1950, and should terminate. 


9 As to the Peruvian Judge, the report adds: ‘‘M. ALayzaA y Paz SoupAn, Judge 
ad hoc, declares that if the Court had stated under the second point of the operative 
clause that Colombia was under no obligation, as the sole means of executing the 
Judgment, to surrender the refugee to the Government of Peru, he would have been 
in a position to concur in the opinion of the majority of the Court. But the brevity 
of the sentence employed, which may be misunderstood, prevents him from concurring 
in the opinion of the Court as a whole.’’ 
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ANGLO-IRANIAN Ort Co. Case. REQUEST FOR THE INDICATION OF IN- 
TERIM MEASURES OF PROTECTION (UNITED I.C.J. 
Reports, 1951, p. 89. 

International Court of Justice, Order of July 5, 1951. 


In the proceedings instituted before the Court by the Application of May 
26, 1951,’ by the United Kingdom against the Iranian Empire, pursuant to 
acceptance of the ‘‘Optional Clause’’ by both parties,’ in the case of the 
Anglo-Iranian Oil Company, Ltd., the Court * made the following Order: 

Having regard to the Request dated June 22nd, 1951, submitted to the 
Court and filed in the Registry on that day whereby the United Kingdom 
Government—invoking Article 41 of the Statute and Article 61 of the Rules, 
and referring to the Application of May 26th, in which the United Kingdom 
Government had reserved the right to request the Court to indicate such 
interim measures—requested the Court to indicate that pending the final 
Judgment of the Court in the Anglo-Iranian Oil Company case: 


1 For factual background of dispute, see current note above, p. 749. 

2The British Declaration of Sept. 19, 1929 (ratification deposited Feb. 5, 1930), 
accepted compulsory jurisdiction for a period of ten years, and thereafter until notice 
of termination, ‘‘over all disputes arising after the ratification of the present declara- 
tion with regard to situations or facts subsequent to the said ratification: 

‘‘other than disputes in regard to which the parties to the dispute have agreed or shall 
agree to have recourse to some other method of peaceful settlement; and 

‘*disputes with the Government of any other Member of the League which is a member 
of the British Commonwealth of Nations, all of which disputes shall be settled in such 
manner as the parties have agreed or shall agree; and 

‘‘disputes with regard to questions which by international law fall exclusively within 
the jurisdiction of the United Kingdom; ....’’ 

By two Declarations, respectively, of Feb. 28, 1940, Great Britain terminated the 
Declaration of Sept. 19, 1929, and accepted compulsory jurisdiction for a period of five 
years from Feb. 28, 1940, and thereafter until notice of termination, over all disputes 
arising after Feb. 5, 1930, with regard to situations or facts subsequent to the same 
date. This Declaration, which was not subject to ratification, excluded from the Court’s 
compulsory jurisdiction the three types of disputes described in the Declaration of Sept. 
19, 1929 (quoted above), and also ‘‘disputes arising out of events occurring at a time 
when His Majesty’s Government in the United Kingdom were involved in hostilities; 

The Iranian Declaration of Oct. 2, 1930 (ratification deposited Sept. 19, 1932), 
accepted compulsory jurisdiction ‘‘in any disputes arising after the ratification of the 
present declaration with regard to situations or facts relating directly or indirectly to 
the application of treaties or conventions accepted by Persia and subsequent to the 
ratification of this declaration, with the exception of: 

‘*(a) disputes relating to the territorial status of Persia, including those concerning 
the rights of sovereignty of Persia over its islands and ports; 

‘*(b) disputes in regard to which the parties have agreed or shall agree to have re- 
course to some other method of peaceful settlement; 

‘*(e) disputes with regard to questions which, by international law, fall exclusively 
within the jurisdiction of Persia.’’ 

3 President Basdevant, Vice President Guerrero, and Judges Alvarez, Hackworth, 
Zoriti¢é, DeVisscher, McNair, Klaestad, Read, and Hsu Mo. Judges Winiarski and 
Badawi Pasha dissented. 
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(a) The Imperial Government of Iran should permit the Anglo-Iranian 
Oil Company, Limited, its servants and agents, to search for and ex- 
tract petroleum and to transport, refine or treat in any other man- 
ner and render suitable for commerce and to sell or export the pe- 
troleum obtained by it, and generally, to continue to carry on the 
operations which it was carrying on prior to the Ist May, 1951, free 
from interference calculated to impede or endanger the operations 
of the Company, by the Imperial Government of Iran, their servants 
or agents, or any Board, Commission, Committee, or other body nomi- 
nated by them. 

(b) The Imperial Government of Iran should not by any executive or 
legislative act or judicial process hinder or prevent or attempt to 
hinder or prevent the Anglo-[ranian Oil Company, Limited, its serv- 
ants or agents, in or from continuing to carry on its operations as 
aforesaid. 

(c) The Imperial Government of Iran should not by any executive or 
legislative act or judicial process sequester or seize or attempt to se- 
quester or seize or otherwise interfere with any property of the 
Anglo-Iranian Oil Company, Limited, including (but without prej- 
udice to a decision on the merits of the case) any property which the 
Imperial Government of Iran have already purported to nationalise 
or otherwise to expropriate. 

(d) The Imperial Government of Iran should not by any executive 
or legislative act or judicial process sequester or seize or attempt to 
sequester or seize any monies earned by the Anglo-Iranian Oil Com- 
pany, Limited, or otherwise in the possession or power of the Anglo- 
Iranian Oil Company, Limited, including (but without prejudice to 
a decision on the merits of the case) any monies which the Imperial 
Government of Iran have purported to nationalise or otherwise to 
expropriate or any monies earned by means of property which they 
have purported so to nationalise or otherwise to expropriate. 

(e) The Imperial Government of Iran should not by any executive or 
legislative act or judicial process require or attempt to require the 
Anglo-Iranian Oil Company, Limited, to dispose of the monies re- 
ferred to in sub-paragraph (d) above otherwise than in accordance 
with the terms of the Convention of 1933 or of any measure to be in- 
dicated by the Court. 

(f) The Imperial Government of Iran should ensure that no other 
steps of any kind are taken capable of prejudicing the right of the 
Government of the United Kingdom to have a decision of the Court 
in its favour on the merits of the case executed, should the Court 
render such a decision. 

(g) The Imperial Government of Iran and the Government of the 
United Kingdom should ensure that no step of any kind is taken 
capable of aggravating or extending the dispute submitted to the 
Court, and in particular, the Imperial Government of Iran should 
abstain from all propaganda calculated to inflame opinion in Iran 
against the Anglo-Iranian Oil Company, Limited, and the United 
Kingdom. 


Whereas, on the day on which the Request for the indication of interim 
measures was filed, it was transmitted to the Iranian Government and the 


JUDICIAL DECISIONS 791 


submissions made therein were communicated by telegraph to the said 
Government ; 

Whereas the Registry, referring to Article 41, paragraph 2, of the Stat- 
ute, notified the Secretary-General of the United Nations of the said Re- 
quest, and, in accordance with Article 40, paragraph 3, of the Statute ecom- 
municated it to the Members of the United Nations through the Secretary- 
General, and to the other States entitled to appear before the Court; 

Having regard to the message transmitted by telegraph by the President 
of the Court on June 23rd to the Prime Minister and to the Minister for 
Foreign Affairs in Iran, which was in the following terms: 


‘*Court being due to meet to consider Request for indication interim 
measures of protection filed June 22nd by United Kingdom agent, it 
is my duty in accordance with Article 61 of the Rules to take such 
measures aS appear necessary to me to enable the Court to give an 
effective decision. For this purpose I have honour suggest to Your 
Excellencies that Imperial Government issue appropriate instructions 
to avoid all measures which might render impossible or difficult the 
execution of any judgment which the Court might subsequently give 
and to ensure that no action is taken which might aggravate the dispute 
submitted to Court. Any measures taken by Imperial Iranian Govern- 
ment for this purpose would in no way prejudice such representations 
as that Government may deem it appropriate to make to Court either 
in proceedings on Request for interim measures in which both parties 
will have right to be heard at hearing on June 30th or subsequently in 
proceedings on Application filed May 26th by the United Kingdom.”’ 

Having regard to the reply to this message, transmitted by telegraph on 
June 29th to the Iranian Legation at The Hague, and, on the same day, 
delivered to the President of the Court by the Iranian Minister at The 
Hague, filed and communicated to the Agent for the United Kingdom 
Government ; 

Having regard to the final text of the said reply, consisting of a message 
signed ‘‘B. Kazemi, Minister for Foreign Affairs of Iran,’’ followed by a 
statement together with three annexes delivered to the President of the 
Court on June 30th by the Iranian Minister at The Hague, which was also 
communicated to the Agent for the United Kingdom Government ; 

Whereas the said reply stated: 


‘‘In view of the foregoing considerations the Iranian Government 
hopes that the Court will declare that the case is not within its juris- 
diction because of the legal incompetence of the complainant and be- 
cause of the fact that exercise of the right of sovereignty is not subject 
to complaint. Under these circumstances the request for interim meas- 
ures of protection would naturally be rejected.’’ 


Whereas on June 23rd, the day following the filing of the Request for 
the indication of interim measures of protection, the United Kingdom Gov- 
ernment, through its duly authorized Agent, and the Iranian Government, 
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through its Minister for Foreign Affairs, were informed that the Court 
would fix a hearing for the purpose of giving the Parties an opportunity of 
presenting their observations on the subject of the Request ; 

Whereas, upon the opening of the hearing fixed for this purpose, the 
President of the Court took note of the presence in Court of Sir Eric 
Beckett, K.C.M.G., K.C., Legal Adviser to the Foreign Office, and of the 
Right Honourable Sir Frank Soskice, K.C., M.P., Attorney-General; Pro- 
fessor H. Lauterpacht, K.C., Professor of International Law at Cambridge 
University; Mr. A. K. Rothnie, Eastern Department, Foreign Office; and 
Messrs. H. A. P. Fisher and D. H. N. Johnson, Counsel; 

Whereas the Iranian Government was not represented at this hearing; 

Having heard Sir Frank Soskice on behalf of the United Kingdom Gov- 
ernment, on the request for the indication of interim measures of pro- 
tection ; 

Whereas the submissions in the request of the United Kingdom Govern- 
ment, quoted above, were maintained in the course of the hearing; 

Whereas in its message of June 29th, 1951, the Iranian Government 
stated that it rejected the Request for the indication of interim measures 
of protection presented by the United Kingdom Government on the grounds 
principally of the want of competence on the part of the United Kingdom 
Government to refer to the Court a dispute which had arisen between the 
Iranian Government and the Anglo-Iranian Oil Company, Limited, and of 
the fact that this dispute pertaining to the exercise of the sovereign rights 
of Iran was exclusively within the national jurisdiction of that State and 
thus not subject to the methods of settlement specified in the Charter; 

Whereas it appears from the Application by which the Government of 
the United Kingdom instituted proceedings, that that Government has 
adopted the cause of a British company and is proceeding in virtue of the 
right of diplomatic protection ; 

Whereas the complaint made in the Application is one of an alleged 
violation of international law by the breach of the agreement for a conces- 
sion of April 29th, 1933, and by a denial of justice which, according to the 
Government of the United Kingdom, would follow from the refusal of the 
Iranian Government to accept arbitration in accordance with that agree- 
ment, and whereas it cannot be accepted a priori that a claim based on such 
a complaint falls completely outside the scope of international jurisdiction ; 

Whereas the considerations stated in the preceding paragraph suffice to 
empower the Court to entertain the request for interim measures of pro- 
tection ; 

Whereas the indication of such measures in no way prejudges the ques- 
tion of the jurisdiction of the Court to deal with the merits of the case and 
leaves unaffected the right of the Respondent to submit arguments against 
such jurisdiction ; 

Whereas the object of interim measures of protection provided for in the 
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Statute is to preserve the respective rights of the Parties pending the de- 
cision of the Court, and whereas from the general terms of Article 41 of the 
Statute and from the power recognized by Article 61, paragraph 6, of the 
Rules of Court, to indicate interim measures of protection proprio motu, 
it follows that the Court must be concerned to preserve by such measures 
the rights which may be subsequently adjudged by the Court to belong 
either to the Applicant or to the Respondent; 

Whereas the existing state of affairs justifies the indication of interim 
measures of protection; 

For these reasons, 

THE Court 

Indicates, pending its final decision in the proceedings instituted on May 
26th, 1951, by the Government of the United Kingdom of Great Britain 
and Northern Ireland against the Imperial Government of Iran, the follow- 
ing provisional measures which will apply on the basis of reciprocal ob- 
servance : 

1. That the Iranian Governmeat and the United Kingdom Government 
should each ensure that no action is taken which might prejudice the rights 
of the other Party in respect of the carrying out of any decision on the 
merits which the Court may subsequently render; 

2. That the Iranian Government and the United Kingdom Government 
should each ensure that no action of any kind is taken which might aggra- 
vate or extend the dispute submitted to the Court; 

3. That the Iranian Government and the United Kingdom Government 
should each ensure that no measure of any kind should be taken designed 
to hinder the carrying on of the industrial and commercial operations of 
the Anglo-Iranian Oil Company, Limited, as they were carried on prior 
to May Ist, 1951; 

4. That the Company’s operations in Iran should continue under the 
direction of its management as it was constituted prior to May Ist, 1951, 
subject to such modifications as may be brought about by agreement with 
the Board of Supervision referred to in paragraph 5; 

5. That, in order to ensure the full effect of the preceding provisions, 
which in any ease retain their own authority, there should be established 
by agreement between the Iranian Government and the United Kingdom 
Government a Board to be known as the Board of Supervision composed of 
two Members appointed by each of the said Governments and a fifth Mem- 
ber, who should be a national of a third State and should be chosen by 
agreement between these Governments, or, in default of such agreement, and 
upon the joint request of the Parties, by the President of the Court. 

The Board will have the duty of ensuring that the Company’s operations 
are carried on in accordance with the provisions above set forth. It will, 
inter alia, have the duty of auditing the revenue and expenses and of en- 
suring that all revenue in excess of the sums required to be paid in the 
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course of the normal carrying on of the operations and the other normal 
expenses incurred by the Anglo-Iranian Oil Company, Limited, are paid 
into accounts at banks to be selected by the Board on the undertaking of 
such banks not to dispose of such funds except in accordance with the 
decisions of the Court or the agreement of the Parties.* 


War—enemy property—‘freezing’’ controls—attachments 
ZitTTMAN v. McGratH. 71 Sup. Ct. 832; 341 U.S. 446. 
United States Supreme Court, May 28, 1951. Jackson, J. 


After the outbreak of war with Germany in 1941 holders of claims against 
the Deutsche Reichsbank levied attachments on the Reichsbank’s accounts 
with Chase National Bank in New York. These attachments were followed 
by State court actions and default judgments against the Reichsbank, which 
remained unsatisfied because the attached funds had been ‘‘frozen’’ under 
Federal foreign funds controls pursuant to Executive Orders 8389 and 
8785. In 1946 the Alien Property Custodian issued orders vesting obliga- 
tions owed to Reichsbank by the Chase Bank, and the latter stated that it 
could not release the accounts because of the outstanding attachments. 

Thereafter the Custodian petitioned the District Court for the Southern 
District of New York for a declaratory judgment that the attachment credi- 
tors ‘‘obtained no lien or other interest in’’ the attached accounts and that 
he was entitled to the entire balances in the accounts. The District Court 
granted the relief sought,! and this was affirmed? on the authority of 
Propper v. Clark. On certiorari, the Supreme Court reversed this decision, 
holding that the State attachments were not void but were good as against 
the debtors, though subject to Federal licensing before they could be satis- 
fied by transfer of title or possession. Leaning heavily on the Government’s 
position in Commission for Polish Relief v. Banca Nationala a Rumaniei 
and the decision in that case,* the Court pointed out that one purpose of for- 
eign funds controls was to preserve and distribute blocked assets for the 
benefit of American creditors, which in case of disputed claims necessitated 
judicial determination of the validity of such claims. Furthermore, the 
chief purpose was to prevent funds from going to the enemy or to persons 
other than their rightful owners, and giving effect to these attachments 
would do this, since ‘‘The sole beneficiaries are American citizens whose 


4 By order dated July 5, 1951, the Court fixed the following time-limits for the filing 
of written pleadings: Sept. 3, 1951, for the memorial of the United Kingdom Govern- 
ment; Dee. 31, 1951, for the counter-memorial of the Government of Iran (I.C.J. Re- 
ports, 1951, p. 100); by order of Aug. 22, 1951, the time-limits were extended to Oct. 10, 
1951, for the deposit of the U. K. memorial, and to Jan. 10, 1952, for the deposit of the 
Iranian counter-memorial. 

182 F. Supp. 740 (1948). 2182 F. (2d) 349 (1950). 

3337 U. S. 472 (1949); this JouRNAL, Vol. 44 (1950), p. 181. 

4288 N. Y. 332, 43 N. E. (2d) 345 (1942). 
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liens are not derived from the enemy but are adverse to any enemy interests.”’ 
The Court distinguished Propper v. Clark on the ground that there the re- 
ceiver “was a special statutory receiver which state law purported to vest 
with both title and right to possession, which, in case of blocked assets of a 
foreign corporate debtor, would obviously defeat the scheme of federal 
controls.’’ 

Here the Custodian had only sought to vest the ‘‘right, title, and interest’’ 
of the German bank, and the attachments were therefore not canceled by 
the vesting order. As to the attachments the Court added: 


But, of course, as against the Custodian, exercising the paramount 
power of the United States, they do not control or limit the federal 
policy of dealing with alien property and do not prevent a res vesting ° 
. if the Custodian sees fit to take over the entire fund for adminis- 
tration under the Act. In such case, all federal questions as to recogni- 
tion by the Custodian of the state law lien, or priority of payment, are 
reserved for decision if and when presented in accordance with the Act. 
This result . . . in no way impairs federal control over alien prop- 
erty, since the petitioners admit that they cannot secure payment from 
the attached frozen funds without a license from the Custodian. . . .® 


5 This was held in the companion case of Zittman v. McGrath, 341 U. S. 471 (May 
28, 1951), involving Reichsbank accounts with the Federal Reserve Bank of New York, 
where the Custodian had ordered the latter bank to turn over the property for administra- 
tion. Jackson, J., said that ‘‘the Custodian has power to possess himself of these funds 
and to administer them. To hold otherwise would be incompatible with the federal 
program.’’ 

8 Douglas, J., concurred in a separate opinion; Clark, J., took no part in the decision; 
and Reed and Burton, JJ., dissented in part in an opinion by the former. See also 
McCloskey v. McGrath, 341 U. 8. 475 (May 28, 1951), involving sheriff’s fees in these 
cases. 

Shinsaku Nagano v. McGrath, 187 F. (2d) 753 (7th Ct., Feb. 26, 1951) held a resident 
Japanese merchant to be entitled to recover from the Custodian shares of stock in his 
business which he had purported to give to his wife, despite the Custodian’s contention 
that there was an equitable estoppel against plaintiff. In Kaku Nagano v. McGrath, 
187 F. (2d) 759 (7th Ct., Feb. 26, 1951) the wife was held entitled to recover the shares 
which had become hers and were taken by the Custodian, though she had retained 
Japanese citizenship and had lived in Japan most of the time since 1924 in order to look 
after children there who were not American citizens and not eligible to come to the 
United States. She was held to have retained ‘‘residence’’ in the United States with 
her husband, where she had lived more than seven years. The court held that her recovery 
was not prevented by the amendment of July 3, 1948, which provided that no property of 
‘fany national’’ of Japan, vested in or transferred to any government official pursuant 
to the Trading with the Enemy Act, should be returned. The court said that she was ‘‘ the 
owner of innocent American property, a friendly alien permanent resident of the United 
States and as such, entitled to Constitutional guarantees.’’ The court held that the 
1948 statute did not repeal § 9 (a), which gave the right to recovery from the Custodian, 
stating that ‘‘repeals by implication are never favored’’ and that Congress had refused 
to enact legislation specifically repealing that section. The court added: ‘‘though 
literally speaking, plaintiff is a citizen of Japan, she is not a citizen within the meaning 
of the word and its connotation recognized by judicial decisions. We ordinarily think 
of a citizen as one who owes allegiance to a state and has a reciprocal right to protection 
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Non-recognition—resulting refusal to recognize acts of unrecognized 
government 

LATVIAN Carco & PAssENGER S.S. Line v. McGrarnH. 188 F. 
(2d) 1000. 

U.S. Ct. of Appeals, Dist. of Col., Feb. 23, 1951. Prettyman, Ct. J. 


Plaintiff, a public corporation organized under the U.S.S.R., sued the 
Attorney General as successor to the Alien Property Custodian to recover 
the proceeds of insurance and earnings of three vessels sunk by enemy ac- 
tion in 1942. These vessels belonged to Latvian nationals resident in Latvia 
but had not been in Latvian waters since 1939. In 1940 armies of the Soviet 
Union occupied Latvia, a Latvian Soviet Socialist Republic was created, and 
this Republic was incorporated in the Soviet Union. By decrees of the Lat- 
vian Soviet Socialist Republic and the U.S.S.R., the ships were nationalized 
and vested in plaintiff. After the vessels were sunk, and while Latvia was 
under the control of invading German armies, the Alien Property Custodian 
vested the proceeds of insurance. The trial court granted defendant’s mo- 
tion for summary Judgment. 

Affirming this decision, the court pointed out that affidavits of the Sec- 
retary of State showed that the United States had not recognized the in- 
corporation of Latvia by the Soviet Union, nor the legality of the national- 
ization decrees or of any acts of the Soviet regime in Latvia; and that the 
legal existence of treaties between Latvia and the United States had not 
been affected by these acts of the Soviet regime. The court said: 


we do not have before us a mere failure to recognize in the absence of a 
strong executive policy against condoning in any way the Soviet occu- 
pation of Latvia. It might well be that in the absence of such a policy 
the usual rules applicable under the established doctrines of conflicts 
of laws would apply. Thus, in Compania Espanola de Navegacion 
Maritima, S.A. v. Navemar? and in M. Salimoff & Co. v. Standard Oil 


by it. It is obvious that plaintiff, a loyal American resident, unable to secure citizenship 
in this country, . . . owed no allegiance to Japan and had no reciprocal rights to protec- 
tion by it. . . . Citizenship conveys the idea of membership in a nation, yet under the 
averments, we think it can not be said that plaintiff is, in any true sense, a member 
of the nation of Japan. Though ineligible to citizenship until recently, she was and is a 
permanent resident, owning untainted American property. Her position, we believe, is 
not within the conception of citizenship of a foreign nation which Congress had in mind 
in defining a national.’’ 

Other cases involving enemy property controls included Kaufman v. Société Interna- 
tionale, 188 F. (2d) 1017 (Dist. Col., April 5, 1951); Knitting Machines Corp. v. 
Hayward Hosiery Co., 95 F. Supp. 510 (D. Mass., Oct. 30, 1950) ; Lippmann v. McGrath, 
94 F. Supp. 1016 (S. D. Ill, Dee. 28, 1950); First National Bank of Portland v. 
McGrath, 97 F. Supp. 77 (D. Ore., March 16, 1951) ; Fontheim v. Legerlotz, 102 N. Y. 8. 
(2d) 847 (Sup. Ct., N. Y. County, Jan. 30, 1951); In re Yokohama Specie Bank, 103 
N. Y. 8S. (2d) 228 (Sup. Ct., N. Y. County, Feb. 9, 1951). 

1303 U. 8. 68 (1938); this JourNAL, Vol. 32 (1938), p. 381. 


JUDICIAL DECISIONS 797 


Co.,’ the State Department refused to certify a policy of hostility te 
decrees of the unrecognized governments, and the courts accordingly 
applied those doctrines in arriving at their decisions. Even granting 
the application of such doctrines, however, there is no assurance that 
appellant should prevail here. There is, for example, the view sug- 
gested by Judge Goodrich, concurring in The Maret,’ that in the ab- 
sence of recognition of a foreign government the courts might deny 
effect to an act of that government which purports to change the own- 
ership of a chattel absent from its borders. In a similar vein is the 
statement in Compania Espanola v. Navemar to the effect that, where 
confiscatory decrees are in invitum, actual possession by some act of 
physical dominion or control in behalf of the confiscating government 
is necessary. No such showing was made in the ease at bar. And, fur- 
thermore, there is the possible view that, since the nationalization de- 
erees here involved were confiscatory and thus contrary to the public 
policy of this country, our courts would in no event give them effect. 
In the view we take, however, it is unnecessary to consider these possibly 
applicable rules. 

In the case at bar it appears that the non-recognition of the national- 
ization decrees was the result of a deliberate policy of the executive 
branch of the Government. 


We are of opinion that when the executive branch of the Government 
has determined upon a foreign policy, which can be and is ascertained, 
and the non-recognition of specific foreign decrees is deliberate and is 
shown to be part of that policy, such non-recognition must be given 
effect by the courts. The rule applicable in such circumstances is the 
same rule applicable to an act of recognition. Any other treatment of 
a deliberate policy and act of non-recognition would reduce the effec- 
tive control over foreign affairs by the executive branch to a mere 
effectiveness of acts of recognition. The control of the executive branch 
over foreign affairs must necessarily be broader than that. 

While this specific point was not before the Court in United States 
v. Pink* . . . the view which we have expressed was definitely indi- 
cated in the opinions in that case. 


International agreements—claims release—effect on right to sue U. 8. 
OzaAnic v. UNITED States. 188 F. (2d) 228. 
U.S. Ct. of Appeals, Second Cireuit, April 10, 1951. L. Hand, C. J. 


Ozanic, as master of the Yugoslav ship, Petar, sued the United States un- 
der the Public Vessels Act to recover for her loss in 1942 in collision with a 
Government-owned tanker, both vessels being found at fault. In December, 
1946, the Yugoslav Government nationalized the corporate owner of the 
Petar, making this claim state property. Under a 1947 agreement between 
the British and Yugoslav governments and certain private parties, the 
Yugoslav Government assigned this claim to a British company, which 


2262 N. Y. 220, 186 N. E. 679 (1933). 3145 F. (2d) 431 (C. C. A., 3d, 1944). 
4315 U. S. 203 (1942); this JourNAL, Vol. 36 (1942), p. 309. 
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sought to intervene in the American suit. On July 19, 1948, the American 
Secretary of State and the Yugoslav Deputy Finance Minister entered into 
an agreement for Lend-Lease settlements, under which the Yugoslav Gov- 
ernment released claims against the United States arising our of maritime 
collisions, including that for the Petar. The District Court ordered the 
decree for Ozanic marked ‘‘satisfied’’ and denied the British company the 
right to intervene. Affirming, Judge Hand rested on the 1948 agreement 
and said in part: 


Although the agreement of 1948 was not a treaty, and did not in terms 
profess to repeal the consent of the United States to be sued which the 
Public Vessels Act had granted, we regard it as overriding that con- 
sent, and asserting the immunity of the United States from suit upon 
any claims whose release was part of the consideration of the United 
States for the release of its ‘‘Lend-Lease’’ claims against the Yugoslav 
Government. The constitutional power of the President extends to the 
settlement of mutual claims between a foreign government and the 
United States, at least when it is an incident to the recognition of that 
government; and it would be unreasonable to circumscribe it to such 
controversies. The continued mutual amity between the nation and 
other powers again and again depends upon a satisfactory compromise 
of mutual claims; the necessary power to make such compromises has 
existed from the earliest times and been exercised by the foreign offices 
of all civilized nations . . . even though the Agreement of 1948 stood 
only upon the constitutional power of the President to come to an ac- 
commodation with a foreign government upon mutual claims between 
the two nations, it would suffice to withdraw the consent to be sued... .7 


The agreement, however, was further authorized under the Lend-Lease Act 
of 1941. 


Exchanges of notes—question whether effective as domestic law 
BENZONI c. DAvipovicr. Sirey, 1951.2.79.? 
France, Tribunal of Bonneville, March 1, 1950. 


Although under French law certain tenants are not entitled to renewals 
of leases, bilateral treaties with various states give their nationals this right 
and are applied in French courts.’ In this case Italian nationals were de- 
nied this right, however, which they claimed, not under treaty, but pursuant 
to an exchange of notes between France and Italy (ratified by French decree 
in 1947), under which Italian nationals were accorded most-favored-nation 
treatment in matters of establishment in France. The court did not regard 
this exchange of notes as equivalent to a treaty for purposes of the French 
courts, pointing to the fact that it ‘‘was not the object of a ratification by 
the French Parliament.’’ 


1J.e., the consent to be sued given by the United States under the Public Vessels Act. 

2 With note strongly critical of the decision. 

3 Regarding the effect of treaties in French law, see Preuss, this JouRNAL, Vol. 44 
(1950), p. 641, at pp. 647 ff. 
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Nationality—effect of abrogation of Nazi denationalization decrees 
Eproux GuNGuENE c. DuLE. FaLK ev Autres. Sirey, 1951.1.89. 
France, Court of Cassation, December 20, 1950. 


Respondent, a German Jewish woman living in France, was deprived of 
German nationality by the German decree of November 25, 1941. In 1945 
she sought to recover possession of rented property in Paris, to which she 
was entitled under French law unless she were a German national. After 
the occupation of Germany in 1945, Allied Military Government laws and 
the Allied Control Council abrogated the Nazi ‘‘racial legislation,’’ includ- 
ing that depriving of their German nationality Jewish persons who had 
emigrated. 

The Civil Tribunal of the Seine held that her German nationality was thus 
automatically restored to respondent. The Court of Appeal reversed. Re- 
jecting the appeal against this decision of the Court of Appeal, the Court 
of Cassation held that abrogation of the Nazi ‘‘racial legislation’’ did not 
result in automatic recovery of German nationality, and regarded her as 
having become stateless under the decree of November 25, 1941.2 It said 
in part: 

The provisions which abrogate the racial laws, as they have been in- 
terpreted, notably by the Allied Control Council on July 24, 1946 and 
July 30, 1947, have not resulted in imposing German nationality on 
stateless refugees of German origin. 


Sovereign state plaintiff—security for costs—treaty interpretation 

REPUBLIC OF RUMANIA v. CONSTANTINESCU.” Schweizerische Juristen- 
Zeitung, May 15, 1951, p. 157. 

Switzerland, High Court of Canton of Ziirich, January 18, 1951. 


The law of Ziirich requiring the plaintiff who lacks residence in Switzer- 
land to furnish security for costs (cautio judicatum solvi) was held ap- 
plicable when Rumania brought in the Ziirich courts an action for damages 
for alleged breach of contract. The court said that, according to generally 
prevailing principles of public and private international law, a foreign state 
instituting proceedings in a private matter (acta gestionis), and not acting 
as a sovereign, submits to the procedural rules of the forum. 

Although both Rumania and Switzerland were parties to the Hague 
Convention of July 17, 1905, on Civil Procedure,® under Article 17 of which 
nationals of the contracting states were exempted from the requirement of 
giving such security when suing in any contracting state, yet this conven- 
tion was held to apply only to suits by nationals and not to those in which 
the contracting states themselves are plaintiffs. The discussions leading up 


1It appeared that respondent was naturalized as a French citizen on March 24, 1946, 
but the court did not rely on this factor. 

2 Based on ms. digest by Dr. Konrad Bloch of Ziirich. 

399 British and Foreign State Papers 990. 
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to the convention were said to indicate this interpretation. Support was 
also found in Article 18, under which the contracting states agreed to en- 
force judgments regarding costs and expenses arising from proceedings in 
other contracting states in which their nationals were exempted from fur- 
nishing security ; this could only apply to suits by nationals, since sovereign 
immunities prevented enforcement of such judgments against states them- 
selves, and if Article 18 refers only to nationals and not to states, then 
Article 17 likewise cannot apply to foreign states. 


INTERNATIONAL CouRT OF JUSTICE 
Calendar as of October 1, 1951 


1. Greece-United Kingdom: AMBATIELOS CASE. 

May 18, 1951.—Order fixing time-limits for presentation of Greek Memo- 
rial and United Kingdom Counter-Memorial; the time-limits were later ex- 
tended by order of July 30, 1951, to expire on November 15,1951. The pro- 
ceedings in this case were instituted by an application by Greece on April 
9, 1951. 


2. France-United States: Riguts or U. 8. Nationaus 1n Morocco. 

June 25, 1951.—Order fixing August 6, 1951, as time-limit for presenta- 
tion of French observations on the preliminary objection advanced by the 
United States on June 21, 1951. The proceedings in this case were insti- 
tuted by an application by France on October 28, 1950. 


3. United Kingdom-Iran: ANauo-[RANIAN Or CoMPANY CASE. 

July 5, 1951.—Order indicating interim measures, in response to a re- 
quest made by the United Kingdom on June 22, 1951. The proceedings in 
this case were instituted by an application by the United Kingdom on May 
ber, 1951. 

July 5, 1951.—Order fixing time-limits for presentation of United King- 
dom Memorial and Iranian Counter-Memorial, the later expiring Decem- 
ber 3, 1951. 

August 22, 1951.—Order extending time-limits to October 10, 1951, for 
United Kingdom Memorial, and January 10, 1952, for Iranian Counter- 
Memorial. 


4. United Kingdom-Norway: ANGLO-NORWEGIAN FISHERIES CASE. 

September 25, 1951.—Oral proceedings begun. The proceedings in this 
case were instituted by an application by the United Kingdom on Septem- 
ber 28, 1949. 


0, 


3 The court referred, inter alia, to E. W. Allen, The Position of Foreign States Before 
National Courts (1933), pp. 26, 140, 170; and to the Harvard Research in International 
Law, ‘‘Competence of Courts in Regard to Foreign States,’’ this JourNAL, Supp., Vol. 
26 (1932), p. 649. 


BOOK REVIEWS AND NOTES 


International Law. Vol. I (2nd ed.). By Georg Schwarzenberger. Lon- 
don: Stevens & Sons, 1949. pp. liv, 682. Appendices. Index. £3/3s. 


The second edition of Volume I of this useful work—dealing with ‘‘Inter- 
national Law as Applied by International Courts and Tribunals’’—has been 
published prior to the publication of the second volume, which will treat of 
‘‘TInternational Law as Applied in British State Practice’’ and of the third 
volume, which will deal with ‘‘ International Law as Applied by the Courts 
within the British Commonwealth and Empire.’’ The new edition includes 
an interesting Introduction based upon Dr. Schwarzenberger’s article ‘‘The 
Inductive Approach to International Law’’ which appeared in The Harvard 
Law Review. A new chapter on ‘‘ War Crimes”’ has been added as a result 
of the Nuremberg Judgment. New or rewritten sections have been in- 
corporated in about half of the chapters of the book. A ‘‘Selected Bibliog- 
‘aphy on International Law as Applied by International Courts and Tri- 
bunals,’’ prepared by Mr. L. C. Green, Lecturer in International Law and 
Relations at University College, London, has been appended (pp. 631-667). 

A work on international law which confines its scope to an analysis of 
the jurisprudence of international tribunals will inevitably fail to deal 
comprehensively with the subject of international law. For example, in 
such fields as diplomatic immunity and the recognition of new states and 
governments, there is no international jurisprudence. However, no one 
acquainted with the decisions of national courts and the documented prac- 
tice of states in these fields would conclude that the absence of a juris- 
prudence of international courts was the equivalent of an absence of inter- 
national law. Dr. Schwarzenberger is fully aware of the deficiencies and 
gaps inherent in his method in Volume I. However, he foresaw the de- 
sirability of a study which, highlighting the richness of international ad- 
judication in certain fields, would also reveal how barren were such attempts 
and results in other fields; and this reviewer can testify from his own ex- 
perience with the volume to its great utility. It has been an indispensable 
aid in research and in the classroom. 

International lawyers will look forward with anticipation to the publica- 
tion of Dr. Schwarzenberger’s volumes on British practice and national 
jurisprudence in fields of international law. Nothing comparable to the 
Digests of International Law of John Bassett Moore and Green H. Hack- 
worth has been published for any country other than the United States. 
It would be tremendously useful if the United Nations were to encourage 
the undertaking of comparable Digests for other states. 

HersBert W. Briaes 
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Eléments de Droit International Public. By Jean L’Huillier. Paris: Ed- 
itions Rousseau et Cie., 1950. pp. vil, 432. Index. 


This manual by a jurist who has been associate professor at Poitiers since 
1940 is intended as a textbook for the French student. It is admirably 
adapted for the purpose. If the publisher has an idea that L’Huillier’s 
book may be a successor to the Manuel of Bonfils and Fauchille, he may 
prove not to be wrong. 

The positive and present rules of international law are the author’s theme 
and his statement of them is arranged as of now. The three parts into 
which he divides the material are the ‘‘Structure of International Society,’’ 
the ‘‘Sources of International Law,’’ and ‘‘International Juridical Rela- 
tions.’’ In an introduction and nine chapters, in 719 sections, are recited 
both the accepted rules of international law and statements of most of the 
debated theories by a teacher with a decade of experience at the University 
of Poitiers. Seldom going back of the monographs of the Recueil des Cours 
of the Academy of International Law for authority, the emphasis in these 
pages is placed on rules of positive law having a ‘‘certitude which presumes 
the official recognition of their validity.’’ 

The schematic description of the contents makes the book seem almost too 
simple even to embrace the ‘‘elements’’ of the subject, yet a glance at the 
index will satisfy almost anyone that L’Huillier has included his pet point. 
Though the coverage is comprehensive enough to be a ‘‘treatise,’’ the text is 
concise enough to be frequently aphoristic. The gnomic character of the 
exposition makes it declaratory of rules and for the most part precludes 
citation of precedents or cases. The book is a pedagogical essay, not a 
compilation. 

The author holds that the technique of international law implies the 
primacy of positive law, lacking efficiency because of the deficiency in inter- 
national executive organization. Instead of riding the theses affected by 
various schools, he rather overrides them. Dealing with the natural law 
thesis, the solidarist, voluntarist, and normative doctrines, he leans to the 
latter for this perspicacious reason: ‘‘ Any rule of conduct which has not 
received the consent, express or tacit, effective or presumptive, of the mem- 
bers of the international society cannot be considered as belonging to posi- 
tive international law.”’ 

The ‘‘Structure of International Society,’’ according to Part I of the 
work (138 pages), consists of the state, the subjects of international law 
other than the state, and the collective international institutions. The sec- 
ond part (70 pages), the ‘‘Sources of International Law,’’ has two chapters 
on international treaties and the unwritten sources of international law, 
which are custom, supplementary and auxiliary sources (general principles 
of law, jurisprudence and doctrine). Four chapters make up the third 
part (174 pages), ‘‘International Juridical Relations,’’ devoted to regula- 
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tion of the internal competence of the state, international responsibility, and 
international disputed claims. This framework in which the content of 
international law is placed results from the author’s own analysis of the 
subject-matter. The law of war, which once was half a treatise, is com- 
pressed into 48 pages in the chapter entitled ‘‘ External Competence of the 
State,’’ which is exercised through application of the right to negotiate, the 
right of legation, and the right of war. 

L’Huillier accomplishes the amazing feat of discussing recognition of a 
state and of a government without confusing the two. To be sure, recog- 
nition of a state is discussed in sections 73-86 and that of a government in 
sections 457-460, but he also miraculously keeps the ideas separate and 
straight. Some, he says, prefer a theory of state recognition as attribution 
of personality, others prefer a declarative theory; both are subject to ob- 
jections of equal weight stemming from the contradiction between the uni- 
versality of international society and the sovereignty or independence of 
states. Recognition of states is discretionary for existing states and is not 
subject to any condition of form, but may be individual or collective. Ree- 
ognition of a government is simply declarative and is a consequence of the 
continuity of states. When the stability and responsibility of a government 
are no longer in doubt ‘‘recognition becomes an obligation for foreign 
states.’’ 

We read concerning the lapse of treaties that rebus sic stantibus has the 
general adherence of states and is given explicit application in some inter- 
national conventions. But, if the principle is generally admitted, its ap- 
plication encounters certain difficulties. Occurrence of unexpected eco- 
nomic, political, social, or military circumstances different from those which 
existed at the conclusion of a treaty cannot of itself extinguish the treaty. 
Unilateral repudiation is not justified by the principle, which should lead 
to new agreement by revision or arbitration. 

Whether L’Huillier has done his book from experience in teaching the 
subject or under the impulse of his aptitude for analysis, he has produced 
a notably fresh presentation of the whole subject-matter of international 
law. Mr. L’Huillier is 46 years old and, after taking his D. Jur. S. and 
teaching at the Lycée Louis le Grand, has been at the University of Poitiers 
since 1940. 

Denys P. Myers 


Law and Society in the Relations of States. By P. E. Corbett. New York: 
Harcourt, Brace & Co., 1951. pp. xii, 338. Index. $4.75. 


Professor Corbett lays all his cards on the table in his first chapter. He 
believes that the influence of legal ideas in the relations of states is grossly 
overrated in the traditional literature of international law and is, at the 
same time, excessively discounted by the Machiavellis of our time (p. 3). 
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He attempts an unprejudiced evaluation, beginning with the study of the 
origin and development of the principal theories of international law, 
testing familiar patterns of international practice for traces of ‘‘normative 
effect’’ (p. 8), and reaching the conclusion that the effort to classify inter- 
national usages as law ‘‘involves wasteful self-deception and misdirection of 
energy, and leads to false expectations on the part of the public’’ (p. 11). 
The weakness of international law is due, in his opinion, to ‘‘the lack of 
social solidarity among even the most highly civilized States’’; we need ‘‘a 
tougher sort of institutions based upon interests . . . clearly defined and 
. . . broadly and firmly apprehended’’; ‘‘the future of international law 
is one with the future of international organization’’ (p. 12). 

The author’s thesis is well argued. He notes with regret that ‘‘the 
dominant characteristic of our world is conflict, not consensus’’ (p. 50), and 
that ‘‘any sense of community shared by all the world’s States is weaker 
than their sense of conflict’’ (p. 75). He finds that the principles of con- 
duct known as international law ‘‘vary greatly in the degree of acceptance 
which they have won’’ and are ‘‘in constant process of modification by new 
pressures’’ (p. 88). He examines in detail the manner in which these 
principles are applied with reference to ‘‘the more important foci .. . 
acquisition and loss of territory, territorial waters and open sea, sovereignty 
in the air, immunities of States and their agents, jurisdiction and extra- 
dition, responsibility for injuries to aliens, war, and neutrality’’ (pp. 88- 


257). He observes that ‘‘on paper ... the United Nations is a highly 


developed society of States’’ (p. 259), but that ‘‘when we turn from the 
text to the conduct of the organization and of its Members, the conviction 
of society fades’’ (p. 260). Against the background of struggle between 
‘‘two hostile armed camps preparing for eventual war,’’ feared by both 
sides and desired by neither, ‘‘the technical agencies of the United Nations 

. address themselves with varying success to the social and economic 
problems of what is formally a society of States though not a world so- 
ciety’’ (p. 261). The International Law Commission of the United Na- 
tions, engaged in the ‘‘harmless activity’’ of ‘‘elaborating and refining 
abstract rules for the government of States,’’ might, he suggests, make ‘‘a 
durable contribution to the development of a world legal order’’ if it 
would ‘‘transform itself into a body studying the fundamental conditions 
of such development’’ (p. 278). 

One ray of light pierces the gloom of the situation portrayed by the 
author. In a short concluding chapter, ‘‘New Directions’’ (pp. 287-300), 
we are told, somewhat surprisingly, that ‘‘the solution (if there is one)”’ 
of the problem of international organization under law ‘‘lies . . . in the 
direction of a code of minimum human rights, voluntarily accepted and 
made the law of a world-society recognizing individuals as members’’ (p. 
293). The society that ‘‘we should be offering to the world, even when 
direct progress is stopped by fundamental disagreements among the greatest 
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States . . . is a society in which the welfare of the human individual would 
be the acknowledged primary object, and in which all organization for pre- 
venting violence and raising standards of life would be regarded as means 
to this end”’ (p. 295). ‘‘This,’’ according to Professor Corbett (p. 298), 
‘‘is the way to bring international organization out of the high clouds of 
diplomacy and to win for it the common loyalty which is the firm founda- 
tion for authority.’’ 
Epa@ar TURLINGTON 


La Société Internationale. By Theodore Ruyssen. Paris: Presses Universi- 
taires de France, 1950. pp. 240. Fr. 44. 


Theodore Ruyssen in La Société Internationale compresses an absorbing 


outline of the history of international relations into some two hundred pages 


of text. Many fresh ideas and trenchant criticisms of existing international 
institutions and recent political developments make it a provocative and 
valuable contribution to the literature. The book is more than a history, 
as it attempts to give a sociological analysis of the development of interna- 
tional society. 

Ruyssen first examines the fundamental factors underlying international 
society. He finds them to be the physical environment, racial character- 
istics, population, and human sociability. While 2,300,000,000 human be- 
ings, distributed unevenly over the face of the earth, are presumably capable 
of entering social relations with each other, there is no evidence that they 
have realized an integral society. Ruyssen then searches for the beginnings 
of such a society. The ideas of humanity, the human community, or inter- 
national society, are only abstractions. Ruyssen feels that they can become 
dynamic only through a myth, like the religious belief in the brotherhood 
of man or the philosophic conception of the eminent integrity of the human 
person. If this is granted, it is clear that the factor which can contribute 
most efficaciously toward the constitution of an integral human society 
is an intellectual one. While ideas may lead the world, it is only when they 
are embodied in the will and passions of men that they become effective. 
Ruyssen believes that it will be an élite which will lead the way. 

Individuals who cross frontiers, non-political groups extending beyond 
national boundaries, and the states themselves are the agents of international 
life. Particular emphasis is given to the relatively new private interna- 
tional associations which have flourished since the rise of modern means of 
transport and communication. These organizations, formed by individuals 
with common interests, have contributed greatly to the building of inter- 
national solidarity. The function of the state in international relations is 
to act as an organ for the elaboration of international law. Human society 
can constitute itself only by the continuous invention and perpetual amend- 
ment of international law. Private international organizations and inter- 
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state organizations constitute on parallel planes a social reality which tends 
visibly toward universality. From here Ruyssen turns to a functional 
classification of international activities: the spiritual, the economic, and 
the political. 

After tracing the growth of the international community along religious, 
intellectual, and economic lines, he comes to the development of interna- 
tional political relations. He finds the purely political association of states 
to be most important. It is a power relationship. Its force is war. From 
this springboard Ruyssen sets out to trace the history of war and to give 
a balance-sheet of its positive and negative contributions. Along with the 
development of war has grown the organized effort toward peace. He fol- 
lows this from the time of the Greeks to the first years of the United Na- 
tions in a surprisingly full and fresh account. 

At the beginning of the twentieth century war and peace were the object 
of parallel systems of institutions which were in some ways complementary 
to each other, Ruyssen holds. He maintains that war is a true institution 
of public law. Although not formally recognized as an institution, its 
institutional character is affirmed internally by the organization of the 
state for the waging of war and externally by the system of conventions 
which in seeking to regulate war give recognition to its legitimacy. On the 
other hand, organization for peace is similarly institutionalized in the 
diplomatic and consular services and in a whole system of cultural and 
economic relations on the international plane. 

Ruyssen continues to trace the parallel developments of war and peace 
in World War I and the League of Nations and in World War II and the 
United Nations. Regionalism, federalism, and world empire are discussed 
as possible alternatives to the solution of the problem of world order. In 
spite of its final disintegration, the League deserves to be considered as the 
first start toward the general organization of the common interests of hu- 
manity. It made some valuable innovations, including the practice of 
continuity of diplomatic discussions, increased confidence in the usefulness 
of arbitration and conciliation, publicity in international debates, and the 
‘‘spirit of Geneva.’’ Geneva became the veritable capital and sanctuary 
of both official and private internationalism. The League’s structural 
weakness lay in the failure to curb national sovereignty, but the failure 
of the League was not due to the Covenant but to the lack of wholehearted 
support of the Member States. The greatest tribute the League ever re- 
ceived was the fact that in the days of its most humiliating decline not a 
single voice was opposed to the creation of a successor to it. 

Ruyssen points out that in the intention of its founders, the League was 
above all a political organization, an instrument of peace. It was in the 
course of its gradual evolution that economic, humanitarian, and intel- 
lectual activities developed and became important. The lesson was not lost 
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in the creation of the United Nations, whose Charter strongly emphasizes 
these economic and social objectives, implementing them by provisions for 
the Economie and Social Council and the specialized agencies. Ruyssen 
believes that it was a very wise move to assign an ample program of non- 
political tasks to the United Nations. He feels that it is not impossible that 
the accessories will end by safeguarding the essentials, and that successful 
operation on the economic and spiritual level may come to soften the viru- 
lence of political antagonisms and render possible a universal federation 
of states. If this federation could be set up without having to pay the price 
of a third world war, such a development would the most decisive revolution 
of history. 

In his final chapter Ruyssen turns to the development of an international 
ethic. In the past, morality has seemed to stop at the frontier. But in 
the course of history relations have developed which bind together countless 
individuals beyond the limits of frontiers, thus forming the basis for inter- 
national morality and international institutions. While it may be prema- 
ture today to affirm the existence of a common conscience of humanity, it 
would be more arbitrary still to deny that this conscience is being formed. 

AUSTIN VAN DER SLICE 


State Insolvency and Foreign Bondholders. Vol. 1: General Principles. 
By Edwin Borchard. pp. xxx, 382. Index; Vol. II: Case Histories. 
By William H. Wynne. pp. xxv, 652. Index. New Haven: Yale Uni- 
versity Press, 1951. $25.00. 


The present work was undertaken by Dr. Borchard more than twenty 
years ago. In seeking the answers to questions raised by Ambassador 
Morrow with respect to rights of priority among different classes of foreign 
creditors of Mexico, he found that the subject of state insolvency as a 
whole had not been adequately explored by scholars. He obtained a grant 
from the Carnegie Corporation to finance an investigation which was con- 
ducted, under his direction, by Mr. Wynne from 1931 to 1935. Mr. 
Wynne’s studies of the foreign bond defaults and debt readjustments of 
Mexico, Peru, Santo Domingo, Greece, Portugal, Turkey, Bulgaria, and 
Egypt have now been brought up to date by him and published, in Volume 
II of the present work, on the fund established in memory of Ganson 
Goodyear Depew. ‘‘ With these case histories as the chief factual source,’’ 
Dr. Borehard, in Volume I, ‘‘discusses topically the main problems and 
practices which have arisen out of defaults by national governments on 
their foreign bond issues and examines how far past experience in the regu- 
lation of state insolvencies appears to have resulted in the establishment 
of principles and rules governing the matter.’’ Dr. Borchard had the satis- 
faction of seeing the printed volumes before his untimely death in July of 
this year. 
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Mr. Wynne’s record and Dr. Borchard’s analysis of ‘‘the legal, diplo- 
matic, and economic developments which have characterized the relations of 
governments with their foreign bond creditors in the past’’ have ‘‘in- 
trinsic historical interest’’ and will doubtless ‘‘prove useful . . . to those 
who may be concerned . . . with external loans which foreign governments 
may seek to contract in the future’’ (Vol. I, p. vi). The detailed record 
in Volume II is intended primarily for specialists. Readers of the JoURNAL 
who are not specialists will be interested in the discussions in Volume I 
of the legal nature of the loan contract and the law to be applied in case 
of breach (pp. 3-17, 64-72); the purpose, effectiveness, and legal sig- 
nificance of international guaranties (pp. 103-111) ; the legal and economic 
remedies of bondholders (pp. 157-178) ; the organization and functioning 
of private and quasi-official protective bodies (pp. 179-216) ; diplomatic 
protection for bondholders (pp. 217-273); and the various types of fi- 
nancial control of governments in default (pp. 277-299). 

The authors have had limited success in their search for principles and 
rules governing the matter of state insolvency. Their studies have, how- 
ever, disclosed ‘‘patterns of practice’’ (Professor Corbett’s phrase) which 
are followed with a fair degree of consistency by states and by private and 
quasi-official bodies in their attempts to induce defaulting governments to 
accept analogies from the municipal law of bankruptcy as applicable to 
their transactions with individuals owing allegiance to other governments. 

TURLINGTON 


The British Year Book of International Law, 1949. (Royal Institute of 
International Affairs.) London: Oxford University Press, 1951. pp. 
viii, 569. Table of cases. Index. $8.50. 


This twenty-sixth volume of the British Year Book of International Law 
makes interesting and timely contributions of great value to the literature 
of international law. - Evidence of skillful editorial selection and planning 
appears throughout. In his article on ‘‘ Restrictive Interpretation and the 
Principle of Effectiveness in the Interpretation of Treaties,’’ Professor H. 
Lauterpacht re-examines the utility of so-called ‘‘canons of interpretation,’’ 
in particular the potentially contradictory rules of construction based upon 
‘‘restrictive interpretation’’ and ‘‘effectiveness.’’ J. Mervyn Jones, writing 
on ‘‘Claims on Behalf of Nationals Who Are Shareholders in Foreign Com- 
panies,’’ provides an illuminative analysis of ‘‘a field in which international 
practice may well in certain respects be rather ahead of doctrine and 
arbitral jurisprudence.’’ In ‘‘ Aspects of State Sovereignty’’ Sir Arnold 
MeNair reprints a selection of Reports to the British Crown by its Law Offi- 
cers with particular reference to state continuity and the status of heads 
of state. ‘‘Money in Public International Law’’ is the subject of a valu- 
able article by Dr. F. A. Mann. ‘‘The Geneva Conventions of 1949’’ are 
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analyzed by Miss Joyce Gutteridge, and ‘‘The Right of Asylum’’ by Miss 
Felice Morgenstern. New light is thrown on ‘‘Foreign Armed Forces: 
Immunity from Supervisory Jurisdiction’’ by G. P. Barton and on ‘‘ Treaty 
Relations of British Overseas Territories’? by J. E. S. Fawcett. ‘‘The 
Treaty-Making Power of the United Nations’’ is carefully analyzed by 
Clive Parry; and S. Rosenne contributes an interesting note on ‘‘Recog- 
nition of States by the United Nations.’’ Aspects of private international 
law are dealt with in a number of articles, and case summaries and prob- 
lems of international organization also receive attention. 

With its illuminating reappraisals of practice and doctrine and its fur- 
rowing of new ground, the British Year Book reveals a lively sense of re- 
sponsibility for contributing to the progressive development of interna- 
tional law. 

Hersert W. Briaas 


Inter-American Juridical Yearbook, 1949. Washineton: Pan American 
Union, 1950. pp. Ix, 390. Index. $3.00. 


The second Inter-American Juridical Yearbook follows the pattern of 
the first : It ‘‘seeks to present a survey of the development of inter-American 
regional law during the current year.’’ The editor, our esteemed colleague, 
Charles Fenwick, Director of the Department of International Law and 
Organization of the Pan American Union, finds it a problem to determine 


the line between general international law and inter-American regional law, 
but concludes that ‘‘There are special problems of international law affecting 
the relations of the American States.’’ It may be suggested that one such 
boundary problem is that of the law of asylum, but it is interesting to note 
that Colombia and Peru nevertheless took their case to the International 
Court of Justice. 

The volume is divided into six parts, the first consisting of brief studies 
in international law and organization by Accioly (Non-Intervention), 
Podesta Costa (Convention on Rights and Duties of States), Fenwick 
(Competence of the Council of the O. A. S.), Ulloa (Asylum), and Garcia 
Amador (Recognition of de facto Governments). Part II consists of notes 
by individuals on current developments, such as the Inter-American Com- 
mittee on Peace, Comparison of Legal Education in Latin America and the 
United States, and Synopsis of Conferences held during 1949. Part III is 
headed ‘‘ Activities of the United Nations bearing upon the Development of 
Inter-American Law and Organization,’’ which contains only an article 
by Dr. Liang on the International Law Commission. Part IV is a collee- 
tion of reviews of articles published in American international law journals, 
and Part V, a collection of book reviews. These two parts constitute a useful 
summary of literature for the harassed student. Finally, Part VI contains 
documentary materials. 
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This Yearbook is not only informative, but more interesting than most 


such publications. 
CLYDE EAGLETON 


Bibliographie des Ecrits imprimés de Hugo Grotius. By Jacob ter Meulen 
and P. J. J. Diermanse. The Hague: Martinus Nijhoff, 1950. pp. xxiv, 


708. 


“‘Inter arma non silet scientia.’’ Under the German occupation and the 
often bloody resistance it occasioned, the well-known Director of the Car- 
negie Library in the Peace Palace, Doctor Jacob ter Meulen, and Doctor 
Diermanse of his staff undertook the tremendous task of collating the whole 
of Grotius’ printed work, as well as all its editions and translations. The 
result is an exemplary bibliography with exhaustive notes on every publica- 
tion. Till now scholars had to work with Rogge’s Bibliotheca Grotiana of 
1883. It only contained the printed Grotiana which Rogge had seen him- 
self and numbered 462 items; whereas the new one with the Addenda 
amounts to 1323. Grotius’ book that has had the greatest number of 
readers, The Proof of the True Religion (1622), and its Latin version of 
1627, De veritate religionis christianae, cover 157 of these items; De Jure 
belli ac pacis, 114. An astonishingly large number of items—404—are de- 
voted to Grotius’ poetical works. By the fact that nearly all of Grotius’ 
poetry is written in difficult Latin, this part of his oewvre is rather unknown 
to the present generation. It is a pity that its beauty therefore rests in con- 
cealment, and this all the more as it is of the greatest importance to a 
just appreciation of the poet himself and of his time, as the late editor of 
Grotius’ correspondence, Doctor Molhuysen, never failed to emphasize. We 
therefore read with great satisfaction (p. 5) that a new edition of Grotius’ 
poetical work with translations is being prepared by Professor Kuiper of 
the Free University in Amsterdam and Doctor Hoek. One may hope that 
the necessary funds for this huge enterprise will be found. 

It is not always easy to bring under separate headings all of Grotius’ 
writings. The philologist, the historian, the theologist, the poet, and the 
jurist are indeed very much intermingled in his writings. Because to Gro- 
tius religion and law for instance are equally self-evident, equally ‘‘natu- 
ral,’’ some of his theological books are at the same time legal, and the reverse 
is also true. The learned authors have tried to cope with the aforesaid dif- 
ficulty by referring at the beginning of a new part of the Bibliography to 
publications mentioned in other parts treating analogous subjects. In 
some instances this very judicious method could perhaps have been prac- 
ticed a little more. On page 309 we missed the interesting historical Chap- 
ter XI of De Jure Praedae, as well as the nearly 600 diplomatic notes to the 
Swedish Chancellor Oxinstierna, that most valuable commanding view on 
world history in the years 1635-1645, when already ‘‘a long chain linked 


BOOK REVIEWS AND NOTES 811 


together European affairs with those of America and the Indies,’’ as Grotius 
once wrote. 

Nobody who is interested in Grotius’ life and work will henceforth miss 
the opportunity of consulting ter Meulen and Diermanse’s really classic 
Bibliography. Its two authors by their laborious and excellent work 
have rendered a great service to science. It will be appreciated abroad 
that they couched their work in the French language so that it may be un- 
derstood all over the world. 


VAN EYSINGA 


UNRRA: The History of the United Nations Relief and Rehabilitation Ad- 
ministration. 3 vols. By George Woodbridge and others. New York: 
Columbia University Press, 1950. pp. xxxvi, 518; xii, 602, Index; xiv, 
520, Appendices, Index. $15.00. 


This is a remarkable work from many points of view. Few, if any, inter- 
national organizations provided for an official history of their work. In 
the case of UNRRA this foresight is not merely commendable; it was es- 
sential considering the controversy which accompanied its activities. The 
work, as far as the reviewer, whose contacts with UNRRA were slight, can 
judge, is competently and candidly done. It provides excellent materials 
for case studies in various aspects of international organization. Of the 
three volumes, two are devoted to presentation, commentary, and analysis; 
the third volume contains the essential documents. Throughout the volumes 
there are many maps, charts, and graphs; the index is useful, though it 
might have been made even more complete than it is. The first two parts 
discuss the structure of one of the few international organizations with ma- 
jor operating functions from its inception in 1943 to its end in September, 
1948. Ample information is provided concerning the liquidation of the 
organization and the transfer of some of its functions to other agencies. 
Parts III-VII review the major operational functions: supply operations, 
field operations in general, in Europe, and the Far East, and displaced 
persons operations. Part VIII is an appraisal of the organization. 

It is obvious that an organization which, within the space of a few years, 
spent nearly four billion dollars and employed close to 25,000 persons, 
could not hope to escape criticism. The authors make no attempt to gloss 
over such shortcomings as appear to an unbiased observer and student. 
Internal administrative difficulties, including the unsatisfactory financial 
control, are discussed, as well as shortcomings in field missions and opera- 
tions. On the other hand, the governments which established the organiza- 
tion and kept the financial and supply strings do not escape some criticism. 
Many of the difficulties might have been avoided had better care been be- 
stowed on the drafting of principles and purposes of the organization, by 
putting it on a sound budgetary basis, by seconding needed personnel, and 
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by establishing clear priorities at a time when supplies and shipping were 
difficult to obtain. 

The authors score a point when they argue, as they appear to do, 
that the decision to terminate UNRRA was not based on its shortcomings 
but on other considerations. The authors avoid any blanket judgment on 
the achievements and failures of UNRRA, which in their view cannot be 
measured accurately even now. Rather they look upon UNRRA from four 
points of view: the work, the international organization, the administration 
and the concept. In its work aspect, that is, in its task of getting supplies 
from countries that could spare them and making them available to those 
that were in need, UNRRA did not fail, even though the exact degree of 
success achieved may be difficult to measure (Vol. II, p. 5389). As an inter- 
national organization UNRRA was a success in terms of the functions per- 
formed by its organs (the Council and its Committees). It is the view of 
the authors that 

what they were supposed to do—determine broad basic policies within 
which the Administration should function, and advise the Administra- 
tion—they did with a minimum of friction and misspent time and a 
maximum of sense. . . . When the member governments were no longer 
in basic agreement regarding the ultimate ends, they did not sully the 
record of UNRRA by using it as a battleground; they dissolved it 
(Vol. II, p. 541). 


The Administration did not fail, although it suffered from many shortcom- 


ings. It provided assistance to a great number of people in times of greatest 
need. The authors argue in this connection that the different nationalities 
of the employees 


were no handicap or hindrance to the work in spite of the great stresses 
and strains of the time. International organizations may for quite 
other reasons be unsuited to perform certain tasks, but never again 
ean it be said with justice that an international organization, because 
of the necessarily diverse national backgrounds of its personnel, cannot 
perform operating tasks. . . . To some, with an eye to the future, this 
demonstration was one of the most important accomplishments of the 
Administration, one important respect in which it did not fail (Vol. 
II, p. 549). 
What then of UNRRA as the concept which was one of sharing on the basis 
of needs and without discrimination? Here again the conclusion of the 
authors is that it did not fail, but that its supporting idea, namely, willing- 
ness to co-operate among the membership, began to diminish in 1946 and 
finally completely disappeared in the growing ideological and political con- 
flict. 

There will be some, it is safe to assume, who will not wish to agree with 
the conclusions of the authors. Their thesis, however, is supported by 
ample documentary evidence. Those who disagree have now at least the 
opportunity to fortify their viewpoint with the materials put at their dis- 
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posal in this work. To the authors students of international relations will 
be grateful for a fair and thorough analysis of a great experiment. 
Leo Gross 


International Non-Governmental Organizations: Their Purposes, Methods 
and Accomplishments. By Lyman Cromwell White. New Brunswick: 
Rutgers University Press, 1951. pp. xii, 326. Appendix. Index. $5.00. 


Mr. White’s first book, The Structure of Private International Organiza- 
tions (1933), grew out of his work at the Graduate School of International 
Studies at Geneva twenty years ago. He has visited the headquarters of 
about 250 ‘‘INGO’s”’ and has accumulated a vast amount of factual ma- 
terial about them. Since ECOSOC implemented Article 71 of the Charter 
of the United Nations in 1946, he has served in the section of the Secretariat 
concerned with relations with INGO’s. He should therefore be especially 
equipped to appraise their réle in the United Nations age. 

Mr. White points out that the study of political science has moved from 
the analysis of formal organization and structure of government to recog- 
nition of the importance of ‘‘informal government”’ in the political party 
and the pressure group. He believes that the study of international rela- 
tions has not made a parallel advance and has failed adequately to appreci- 
ate the role of informal associations and their impact upon intergovern- 
mental organizations. 

Although Mr. White disavows any purpose to provide a systematic hand- 
book (like the Directory of the Union of International Associations), the 
main part of his book is descriptive of the work of specific organizations, 
classified by twelve major fields of interest, such as Business and Finance 
(under which appear international cartels as a type of international non- 
governmental organization), Labor, Education, Social Welfare (including 
the Jewish Agency for Palestine)—even Sports. Not more than a page or 
two can be devoted to any one organization; the statements of purpose are 
usually quotations from publications of the INGO, some dating from 1915. 

The greatest limitation upon the usefulness of Mr. White’s book is that 
he has cut off the account at 1939, because he feels that it is too early to tell 
the story of INGO’s in the United Nations age. Nevertheless he has had 
to note open and notorious changes in name or purpose since the war (as 
in the international organizations of trade unions) so that his narrative 
alternates between ‘‘was’’ and ‘‘is.’” While mostly descriptive, the volume 
is thus not quite a current directory, not quite a history. Starting from 
his sound thesis that international non-governmental organizations have a 
vital réle to play in international relations, perhaps in a future volume Mr. 
White will analyze more critically their potentialities and limitations in 
the United Nations age. 

CHARLES S. ASCHER 
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Political Realism and Political Idealism. By John H. Herz. Chicago: 
University of Chicago Press, 1951. pp. xii, 276. $3.75. 


The problem to which the author addresses himself in this work is among 
the most familiar with which political scientists have to deal, namely, the 
conflict between selfish power politics and generous utopianism, both within 
the nation and in international relations. Therefore the great merit of the 
book must be sought in any new or particularly valuable contribution to the 
solution of that problem which it has to offer. 

It appears to the present reviewer that Professor Herz has, indeed, made 
such a contribution in his doctrine of ‘‘realist liberalism,’’ although a cer- 
tain amount of prejudice goes into this judgment, as the reviewer has him- 
self tried for some years to work out such a doctrine in his own thought.’ 
Professor Herz has in mind a combination of a reasonable degree of selfish 
realism and a reasonable degree of social idealism ; for fuller and more pre- 
cise and authentic indication of Professor Herz’s thought the reader is re- 
ferred to the text. It is just possible that this little volume might become 
extremely important in the history of political philosophy and practice. 

As already indicated, the author regards the international sphere as 
providing a particularly apt illustration of his problem and as calling par- 
ticularly loudly for a sane solution thereof. International power politics 
are particularly vicious, international utopianism particularly vapid. This 
reviewer agrees completely with that analysis, but is astounded that the 
author has not given any attention to the one branch of international rela- 
tions and organization where exactly the kind of realistic common action 
desired is the standard, namely, international administration (international 
health work, for example). Such a glaring omission amply confirms the 
observation that international administration, not being as sensational as 
war, on one side, or peace, on the other, really interests few observers and 
enjoys only a general neglect in spite of its inherent and strategic value 
to mankind. 

PiTMAN B. Porrer 


NOTES 


Manuel de Droit International Public. (2ded.) By L. Delbez. Paris: 
Librairie Générale de Droit et de Jurisprudence, 1951. pp. 442. In his 
introduction, Professor Delbez of the University of Montpellier describes 
this volume as an elementary text, limited to fundamentals, and based on a 
theoretical position described as l’objéctionisme néo-classique. It is di- 
vided into three parts: Le Droit de la Paix, over half the book; Le Droit 
Préventif de la Guerre, including La Sécurité Internationale and La Solu- 
tion Pacifique des Conflits; and Le Droit de la Guerre. It is a compact 
little book (nearly a fourth of it is documents), in which the law stated is 


1See also, below, p. 818, reference to article by Morgenthau in Year Book of World 
Affairs, 1951. 
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conservatively that of the standard texts of the past, but which emphasizes 
heavily the developing community of nations and its institutions. 
CiyDE EAGLETON 


The Origins of Muhammadan Jurisprudence. By Joseph Schacht. Ox- 
ford: Clarendon Press, 1950. pp. xii, 348. Index. $5.00. The evolution 
of Islam’s jurisprudence from the moral maxims of the Quran and the ex- 
periences of Arabic life, without benefit of legislative formulation, is com- 
parable to the emergence of international law from the natural law of the 
Christian ethic and the practices of European monarchies. Grotius almost 
created international law with a book in 1625. The classical theory of 
Muhammadan law was created by Shafi’i, whose activity extended roughly 
from A.H. 179 to 204 (A.D. 796-820), the period of Harun al-Rashid. 
Grotius analyzed centuries of precedent. Shafi’i worked with far different 
material, and this book is a study of his accomplishment. 

In about a century after the Hijra, in A.D. 622 the Saracenic Empire was 
well established under the Abbassid caliphs on three continents over a 
great variety of peoples inhabiting an area covering 85 degrees of longitude 
and 25 of latitude. The Quranic rules and Arabic tribal laws had been 
adapted to new conditions and cultures in this vast area without any form 
of enactment. The Companions and Successors of the Prophet throughout 
Umayyad times had multiplied the ‘‘living tradition’’ accepted by the 
schools of law. After a century and a half there was a self-contradictory 
mass of teaching and writing, and differences of doctrine between the 
schools of Medina, Syria, and Iraq. 

Shafi’i, who taught at Medina, Baghdad, and Cairo, at that juncture put 
forth the classical theory of Muhammadan law. That theory is based on 
four sources: the Quran, the sunna of the Prophet, the consensus of the 
orthodox community, and the method of analogy. Schacht analyzes the 
evolution of the jurisprudence by an intensive use of Shafi’i’s writings in 
comparison with those of earlier scholars. The four parts of the book thus 
examine the development of legal theory, the growth of legal traditions, the 
transmission of legal doctrine, and the development of technical legal 
thought, the last two parts reviewing the work of the principal writers. 

The Quran as a source of Islamic law was taken for granted by all the 
schools of law, but Shafi’i gave the sunna importance as the model behavior 
of the Prophet, in contrast with the earlier interpretation of it as an ideal 
not necessarily connected with the Prophet. The statement identifying 
the suwnna was preceded by a chain of transmitters (isnad) intended to 
guarantee its authenticity. The collections made in the third century after 
the Hijra concentrated on the traditions transmitted by the Prophet to the 
neglect of those coming from the Caliphs and others. They reduced greatly 
the self-contradictory mass and reflected the success of Shafi’i’s insistence 
that only traditions going back to the Prophet carry authority. Especial 
reliance was placed on the isnad, the chain of transmitters of the tradition 
from the Prophet. Shafi’i’s insistence upon establishing the isnad of a 
sunna or tradition from the Prophet, and upon their improvement, fixed 
standards which invested the collections of traditions in the third century 
A.H. with the particular authority of the classical corpus of orthodox Mu- 
hammadan tradition. 

In finding the swnna and identifying the consensus the Islamic jurispru- 
dence relied on practice and tradition, which are spelled out by the aid of 
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opinion in general (ra’y), individual reasoning (ijtihad), personal prefer- 
ence (istihsan) and the parallels of analogy (givas). The claim is made for 
Shafi’i that he applies these methods to the traditions and rules of Islam 
with a consistency and cogency that produce a jurisprudence. 

Islamic law determined the attitude of the Muslim toward the non-Mus- 
lim. It bound the Faithful in communities ranging from the primitive 
nomad to the fabulous civilization of Baghdad, and wherever they might 
reside. Within Islam non-Muslim communities were tolerated, with re- 
ligious freedom and their own common laws, but subject to civil disabilities 
such as payment of tribute and exclusion from military service. Muham- 
madan jurisprudence began with no more attention to international rela- 
tions or law than, say, contemporary Anglo-Saxon law. Long after Shafi’i’s 
day Islam developed its own theory in this field as part of the Shari’a, the 
canon 

It was not until 1856 that the Powers which had engaged in the Crimean 
War deigned, in the Treaty of Paris, to admit the Ottoman Porte to the 
‘‘nublic law of Europe.’’ The Sultan of Turkey, who was Caliph of Sun- 
nite Islam, was carefully dissociated from his foreign office in that con- 
cession. Not until the 1920’s were the Muslim countries taken into the 
international community on a par with the Christian peoples, minus extra- 
territoriality. And it was only in 1946 that the World Court included a 
Muslim judge. 

Denys P. Myers 


Commercial Treaties and Agreements: Principles and Practice. By 
Harry C. Hawkins. New York: Rinehart & Co., 1951. pp. viii, 254. In- 
dex. $3.50. This small volume supplies the need for an up-to-date, authori- 
tative treatment in one volume of commercial treaties and agreements. The 
author, who, as a government officer (before he became Professor of Interna- 
tional Economic Relations at the Fletcher School of Law and Diplomacy) 
had long experience in international negotiation in the commercial field, 
reflects in the book this rich background of practical work. He explains 
in the preface, however, that a substantial part of what is presented is based 
upon studies made by named students at the Fletcher School. 

The approach is essentially that of an economist—one who is a strong be- 
liever in multilateralism in world trade, in the general objectives of the 
projected ITO Charter and the GATT, and in greater freedom through the 
removal of trade barriers of various kinds. ‘‘Commercial,’’ as distinct 
from ‘‘establishment’’ and ‘‘navigation,’’ provisions receive strong relative 
emphasis. A special merit of the volume is its inclusion of specific, under- 
standable illustrations of trade situations and problems. Particularly ef- 
fective are treatments of such matters as dumping and quantitative restric- 
tions. Throughout the work attention is frequently directed to the policy 
of the United States in relation to world trade. 

The author’s self-imposed limitations in the planning of the volume 
doubtless account for the fact that only one chapter (of twenty pages) has 
been given to ‘‘establishment matters.’’ This deals with taxation and in- 
vestment (including the subject of protection against uncompensated ex- 
propriation), but does not go into many matters that have had place in 
recent commercial treaties of the United States, such as access to courts, in- 


1See Majid Khadduri, Law of War and Peace in Islam. 
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heritance of property, freedom of worship, social insurance, freedom of re- 
porting, mining, and industrial property rights. The section on ‘‘kinds 
of commitments’’ accorded in treaties and agreements (pp. 11-13) offers a 
broad classification into ‘‘relative’’ and ‘‘absolute,’’ but does not refer 
specifically in this connection to the international law standard or to that 
of ‘‘equitable’’ treatment (although the latter is the subject of some later 
discussion, as at pp. 162, 165, 170). 

While it would appear that nearly any of the topics treated could be 
appropriately made the subject of a monograph instead of a chapter or 
section, the material in the concise form in which it is here presented seems 
to the reviewer to have very real value for the student as well as for the 
government officer needing to have in condensed form a discussion of the 
principles involved in international trade, of the trading problems which 
commercial treaties and agreements attempt to meet, and of the devices 
employed to this end. 


The Umted States and the Restoration of World Trade. By William 
Adams Brown, Jr. Washington, D. C.: The Brookings Institution, 1950. 
pp. xiv, 972. Appendix. Index. $5.00. This balanced and scholarly analy- 
sis and appraisal of the ITO Charter and the General Agreement on Tariffs 
and Trade (GATT) supplies in useful form much factual material and inter- 
pretation that should be of value to students of international relations in 
general and particularly to specialists on economic foreign policy. Since 
the book was written, the ITO Charter has, at least for the time being, been 
placed on the shelf, and it may never come before Congress for approval. 
Even if it does not, however, the effort in connection with its projection is 
instructive as to the problems, forces, and formulas obtaining in a sphere 
in which international co-operation continues to be urgently needed. In the 
ease of the GATT, which is in force, its implications and utility, and the 
significance of the forum which it provides, have begun to be better under- 
stood with the developing experience in its actual application. 

After providing a summary background statement of international effort 
since 1919 to construct a world trading system, the author essays skillfully 
the task of explaining the debates which resulted in the ITO Charter. He 
has in this connection given considerable attention to the points of view of 
individual countries or groups of countries. He has considered the manner 
in which the plan as finally worked out fits into a broad pattern of inter- 
organizational co-operation, and has shown especially the relationship of 
the Charter-GATT effort to that for the restoration of Europe, suggesting 
that without the ERP there might have been no Charter, or a very differ- 
ent one, and that without United States championship of the principles in- 
corporated in the Charter, the principles and objectives of the ERP might 
not have been the same (pp. 306, 310). 

While strong relative emphasis is placed on the principles of multilater- 
alism in trade and on such matters as the most-favored-nation principle, 
preferences, quantitative restrictions, state trading, cartels, commodity 
agreements, foreign investments, and restrictive business practices, such a 
question as that of the settlement of disputes comes in for some attention. 
On this the author notes the split between the civil law countries, which 
favored reference of disputes to the International Court of Justice, and the 
Anglo-Saxon common law countries, which preferred restrictions upon such 
reference, the result being the Charter provision for the use of advisory 
opinions—although not even the use of this device is specifically provided 
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for in the GATT (pp. 140, 254). There is emphasis throughout upon the 
important role assigned to consultation, investigation, and co-operation. 

With reference to exceptions permitted in the Charter, the author notes 
the balance sought to be achieved between ‘‘short-run possibilities’’ and 
‘“long-run expectations’’ (p. 160). He views as the fundamental conception 
on which the Charter is constructed ‘‘that a way must be found for coun- 
tries differently organized to live and trade together and to compete on 
equitable terms without being required to abandon their own forms of eco- 
nomi¢ organization’’ (p. 371). He feels that ‘‘if the world is confronted 
with an imminent threat of war or if war breaks out,’’ the chances of the 
ITO will be non-existent (p. 352). 

A special feature of the book, designed to facilitate study of the Charter 
by those who have not only a general, but also a technical and professional 
interest in it, is an appended 166-page analysis, each topical heading of 
which has been broken down into ten elements or divisions so as to permit 
‘‘reading down’’ under each topic or ‘‘reading across,’’ that is, following 
each of the divisions through the whole succession of topics. 

This volume adds another to the set of extremely useful reference ma- 
terials which the International Studies Group of the Brookings Institution 
has made available. 

Rosert R. WILson 


The Year Book of World Affairs, 1951. (London Institute of World Af- 
fairs.) London: Stevens & Sons, 1951. pp. x, 428. Index. 30 s. 
The 1951 Year Book contains thirteen articles and over a hundred pages of 
reviews of books and articles. This reviewer, as he has said before, regards 
this survey of the literature of the field as the most helpful part of the vol- 
ume. That the reviews are constructively critical adds to their value and 
opens to the reader new avenues for study. 

The articles, as usual, cover a wide geographic and institutional range. 
Sir Alexander Cadogan draws up, though somewhat sketchily, a balance 
sheet for the United Nations. Hans Morgenthau discusses in an historical 
vein the ‘‘ Moral Dilemma in Foreign Policy,’’ and concludes that the choice 
s ‘‘between one set of moral principles divorced from political reality and 
another set of moral principles derived from political reality (national 
interest).’’ Human Rights and World Politics are considered by Andrew 
Martin. A very interesting discussion of American statesmen—and Ameri- 
ean political ways—is contributed by M. J. Bonn. There are articles on 
the Schuman Plan (Susan Strange) ; Criminal Justice in Germany Today 
(F. Honig); Patterns of Relief Work in Germany (Magda Keller) ; 
Turkey’s Position in the Post-War World (J. Daniel) ; Trusteeship : Theory 
and Practice (D. H. N. Johnson); Administration in the American De- 
pendencies (J. R. Friedman, who thinks there is too much Congressional 
control over colonies) ; The Havana Charter (J. E. 8. Fawcett) ; The Pro- 
tection of Civilians in Occupied Territory (J. A. C. Guttridge) ; and The 
Papacy and World Peace (B. Tunstall). It is a very useful volume. 

CiyDE EAGLETON 

British: Citizenship of the United Kingdom and 
Colonies and the Status of Aliens. By Clive Parry. London: Stevens 
& Sons, 1951. pp. xix, 216. Appendices. Index. 30s. This book by Clive 
Parry of the University of Cambridge takes the place of the chapter on 
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Nationality which was found in the earlier editions of Dicey’s Conflict of 
Laws, but was omitted by the editors of the sixth edition (1949). 

Using Dicey’s method of rule, comment, and illustration, the author deals 
in his treatise with British nationality (a) before and (b) since the passage 
of the momentous British Nationality Act, 1948. That Act created for the 
first time a separate citizenship of the United Kingdom and colonies, and, 
by abolishing the fiction of the single British State, British nationality be- 
came, by and large, but a status possessed by citizens of any one of the Com- 
monwealth countries, or by citizens of the Irish Republie or by British 
protected persons. 

The new United Kingdom law of citizenship differs in some fundamental 
principles from that of the United States, despite the common-law ancestry 
of both. United Kingdom citizenship cannot be transmitted through the 
mother; a woman married to a United Kingdom citizen acquires United 
Kingdom citizenship by registration and taking the oath of allegiance; 
minors may acquire United Kingdom citizenship through adoption by a 
United Kingdom citizen, or, at the discretion of the Secretary of State, 
simply by registration; the Secretary of State retains an absolute and un- 
fettered discretion as to whether he will grant a certificate of naturalization, 
though all the legal prerequisites of naturalization have been fulfilled by 
an applicant; naturalized United Kingdom citizens can be deprived of their 
citizenship because of acts following the acquisition of the same, such as 
disloyalty or disaffection towards His Majesty. 

By comparing the texts of the British Nationality Act, 1948, and the Ire- 
land Act, 1949, reprinted in the appendices, with the author’s rules and 
comments, any reader easily will be convinced that this book is a splendid 
piece of legal exegesis and an indispensable guide in matters of British na- 


tionality and United Kingdom citizenship. . 
Grorce V. WoLFE 


The True Believer. Thoughts on the Nature of Mass Movements. By Eric 
Hoffer. New York: Harper and Bros., 1951. pp. xiv, 176. $2.50. 

The Operational Code of the Politburo. By Nathan Leites. New York: 
McGraw-Hill Book Co., 1951. pp. xvi, 100. Index. $3.00. 

The dynamics of group activity and the techniques of those attempting to 
guide and exploit that activity are of extreme importance to students of in- 
ternational relations and international law. The author of The True Be- 
liever explores the psychology of those who are to be led or dominated in 
national and international mass movements; Mr. Leites explores the tech- 
nique of the exploiter of mass psychology. He also explores the tactics of 
the Politburo of the U.S.S.R. in dealing with other countries. Mr. Hoffer 
allows himself great latitude in reflecting upon his material and expressing 
his own opinions; Mr. Leites appears to err seriously in the opposite diree- 
tion, presenting a large collection of nuggets of raw material (quotations 
from Communist sources) with very little interpretation or appraisal. Per- 
haps he was restrained in this matter by his sponsors—the volume is a 
product of the Rand Corporation—but some discussion of the materials re- 
produced would surely have been helpful. 

In any case both monographs are musts for students of contemporary 
international relations and almost certainly tell more about today’s world 
of nations than would protracted study of geography, economics, or, it must 


be admitted, international law. —— 


e 
d 
n 
l- 
n 
)- 
d 
1e 
al 
it 
1g 
a- 
yn 
S. 
of 
ds 
id 
Fe. 
‘al 
Ce 
id 
al 
ri- 
on 
ay 
) 
ry 
Je- 
1al 
0- 
he 
nd 
ive 
on 


820 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Every Inch a King. By Sérgio Corréa da Costa. New York: Macmillan 
Co., 1950. pp. 230. Index. $3.00. Whether the author is able to make 
good the title of his volume, there is no doubt that his biography of Dom 
Pedro I, First Emperor of Brazil, is delightfully presented, and is as in- 
structive as it is entertaining. Doubtless it is difficult for Brazilians them- 
selves to realize how fortunate they were in being able to attain their inde- 
pendence without the long years of struggle that were necessary to win the 
independence of the United States and that of most of the Spanish-Amer- 
ican states. Here was a dashing young prince, left behind in Brazil when 
his royal father returned to Portugal, confronted with the choice of himself 
returning to Portugal or of declaring the independence of his country and 
creating a new empire in the western world. The choice was not a difficult 
one, and not as dangerous as the ‘‘Cry of Ypiranga’’—independence or 
death—would seem to suggest. The problem before Dom Pedro was rather 
to consolidate his vast empire and bring order out of chaos. This, indeed, 
was an arduous task, and the new emperor set about it with intelligence 
and courage that made him for the time the hero of his people. 

The biography thus tells the story of the foundations of the independent 
state of Brazil. It describes the conflict of factions and parties in Brazil 
itself and it gives a most interesting picture of the revolutionary movement 
in both Spain and Portugal that followed the downfall of Napoleon. 
Throughout it all the personal life of the Emperor is woven in threads of 
many colors, his love affairs, his political idealism and his practical realism, 
his liberalism in the establishment of the constitution and his reactionary 
conservatism in the application of it, and his paradoxical love of liberty and 
willingness to resort to violence in upholding it. Whether the sum total 
makes him ‘‘ Every Inch a King”’ will be qualified in greater or less degree 
by the individual reader. 

That such a gallant ruler should, in the end, have been forced to abdicate 
his throne and return to Portugal forms one of the most interesting episodes 
in the history of constitutional government. The Spanish liberals would 
have had him accept the triple crown of Brazil, Spain, and Portugal; but 
he was not liberal enough for the revolutionary faction in Brazil and he was 
too liberal for the Portuguese conservatives and their supporters in Europe, 
by whom constitutionalism was feared almost as much as revolution itself. 

The translation by Samuel Putnam of the original Portuguese is so ad- - 
mirably done that the story loses nothing of its dramatic character. So 
cleverly has the author combined historical narrative with incidents de- 
scribing the personal character of the Emperor that the story reads at times 
more like an historical novel than a biography. The volume deserves a high 
place in Latin-American literature, which happily is now being made avail- 
able to the North American public. 

C. G. Fenwick 
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Airspace, jurisdiction of. International Law Commission draft articles on continental 
shelf. 142. 

Aliens, restrictions on political activities. European Convention for Protection of Human 
Rights, 1950. 29. 

Annexation of territory. International Law Commission, Draft Code of Offenses against 
Peace and Security of Mankind. 129. 

Armaments treaties, violations of. International Law Commission, Draft Code of Of- 
fenses against Peace and Security of Mankind. 128. 

Armed force, use of. International Law Commission, Draft Code of Offenses against 
Peace and Security of Mankind, 126; in suppression of aggression, Uniting for 
Peace Resolutions, 1, 3, 5. 

Arrest, lawful. European Convention for Protection of Human Rights, 1950. 25. 

Assembly, freedom of. European Convention for Protection of Human Rights, 1950. 28. 

Association, freedom of. European Convention for Protection of Human Rights, 1950. 
28. 

Asylum. Resolution of Institute of International Law. 15. 

Attorney’s fees. U. 8. International Claims Settlement Act, 1949. 61. 

Awards, payment of. U.S. International Claims Settlement Act, 1949. 61, 62, 64. 


Boundaries. International Law Commission draft articles on continental shelf. 143. 
Bulgaria. Reservations to Genocide Convention, 1948. 11. 


Civil strife. Asylum during, Resolution of Institute of International Law, 17; fomenting, 
International Law Commission, Draft Code of Offenses against Peace and Security 
of Mankind, 128. 

Claims, international. Panama-U. 8. Convention, 1950, 93; U. 8. Claims Settlement 
Act, 1949, 58. 

Claims agreements, U. S.-other governments. U. 8. International Claims Settlement Act, 
1949. 59. 

Coastal states. Jurisdiction over continental shelf, International Law Commission draft 
articles, 141; jurisdiction over fisheries, International Convention for Northwest 
Atlantic Fisheries, 1949, 40. 

Collective Measures Committee. Uniting for Peace Resolutions. 3. 

Collective security. Uniting for Peace Resolutions. 1. 

Colonies, development of. U. 8. Act for International Development, 1950. 68. 

Compulsory jurisdiction of European Court of Human Rights. Convention, 1950, 35; 
declarations concerning, Convention, 1950, 35. 

Conciliation Commission, U.S.-Italy. Rules of Procedure. 84. 

Conflict of penal laws. Institute of International Law, Resolution on Extraterritorial 
Scope of Foreign Penal Judgments. 18. 

Conspiracy. International Law Commission, Draft Code of Offenses against Peace and 
Security of Mankind. 131. 
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Contiguous zones. International Law Commission draft articles. 146. 

Continental shelf. International Law Commission draft articles. 139. 

Correspondence, inviolability of. European Convention for Protection of Human Rights, 
1950. 27. 

Counsel, right to. European Convention for Protection of Human Rights, 1950. 27. 

Crimes. Institute of International Law, Resolution on Extraterritorial Scope of Foreign 
Penal Judgments, 18; under general international law, European Convention for 
Protection of Human Rights, 1950, 27. 

Crimina! liability, international. Genocide Convention, 1948, 8; International Law Com- 
mission, Draft Code of Offenses Against Peace and Security of Mankind, 126. 


Defense, right of. European Convention for Protection of Human Rights, 1950. 26. 

Dependencies, development of. U. 8. Act for International Development, 1950. 68. 

Depositions. U.S. International Claims Settlement Act, 1949. 60. 

Disputes regarding human rights, settlement of. European Convention for Protection 
of Human Rights, 1950. 31. 

Double jeopardy. Institute of International Law, Resolution on Extraterritorial Scope 
of Foreign Penal Judgments. 18. 

Duties, exemption from. Iran-U. 8. Mutual Defense Assistance Agreement, 1950, 77, 
80; Korea-U. S. Mutual Defense Assistance Agreement, 1950, 75. 


Economie assistance to underdeveloped countries. U.S. Act for International Develop- 
ment, 1950. 65. 

El Encanto claims. Panama-U. S. Claims Convention, 1950. 94. 

Emergency, public. Protection of human rights during. European Convention for Pro- 
tection of Human Rights, 1950. 28. 

Equity principles, application of. U.S. International Claims Settlement Act, 1949. 59. 

Espionage, jurisdiction with respect to. U. K.-U. S. agreement, 1950, modifying 1941 
Leased Bases Agreement. 100. 

Europe, Council of. Convention for Protection of Human Rights and Fundamental 
Freedoms, 1950. 24. 

European Commission of Human Rights. Convention, 1950, 29; competence to receive 
petitions, Convention, 1950, 30, 31. 

European Convention for the Protection of Human Rights and Fundamental Freedoms, 
1950. 24. 

European Court of Human Rights. Convention, 1950, 29, 33; judgments of, 36; juris- 
diction of, 34. 

Ex post facto laws. European Convention for Protection of Human Rights, 1950. 27. 

Exports, duties and taxes upon. Iran-U. 8S. Mutual Defense Assistance Agreement, 1950, 
77, 80; Korea-U. 8S. Mutual Defense Assistance Agreement, 1950, 75. 

Extradition. Genocide Convention, 1948. 8. 

Extraterritorial scope of foreign penal judgments. Institute of International Law Reso- 
lution. 18. 


Family life, inviolability of. European Convention for Protection of Human Rights, 
1950. 27. 

Fisheries. International Law Commission draft articles on resources of the sea, 144, 
145; Mexico-U. S. Convention for Establishment of International Commission for 
Scientific Investigation of Tuna, 1949, 51, exchange of notes, 55; Northwest Atlantic, 
International Convention, 1949, 40. 

Fishing. International Law Commission draft articles on continental shelf. 142. 

Food requirements, Yugoslav armed forces. U. S.-Yugoslav Mutual Defense Assistance 

Agreement, 1950. 81, 82. 
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Foreign penal judgments, extraterritorial scope of. Institute of International Law 
Resolution. 18. 

Freedoms, fundamental. European Convention for the Protection of Human Rights and, 
1950. 24; observance of, Uniting for Peace Resolutions, 4. 


Genocide. Convention on the Prevention and Punishment of the Crime of, 1948, 7, res- 
ervations to, 11, General Assembly Resolution, 13; International Law Commission, 
Draft Code of Offenses against Peace and Security of Mankind, 129. 

Government officials, international criminal responsibility of. International Law Com- 
mission, Draft Code of Offences against Peace and Security of Mankind. 131. 


Heads of state, international criminal responsibility of. International Law Commission, 
Draft Code of Offenses against Peace and Security of Mankind. 131. 

Hearing, fair, right to. European Convention for Protection of Human Rights, 1950. 
26. 

High seas, regime of. International Law Commission Report, 136; draft articles on 
continental shelf, 142. 

Home, inviolability of. European Convention for Protection of Human Rights, 1950. 
27. 

Human rights. European Commission of, Convention, 1950, 29; European Convention 
for the Protection of, 1950, 24; European Court of, Convention, 1950, 29, 33, judg- 
ments, 36, jurisdiction, 34; observance of, Uniting for Peace Resolutions, 4. 


Imports. Duties and taxes upon. Iran-U. S. Mutual Defense Assistance Agreement, 
1950, 77, 80; Korea-U. S. Mutual Defense Assistance Agreement, 1950, 75. 

Individuals. International criminal liability: Genocide Convention, 1948, 8; Inter- 
national Law Commission, Draft Code of Offenses against Peace and Security of 
Mankind, 126; right of petition, European Convention for Protection of Human 
Rights, 1950, 30. 

Information, freedom of. European Convention for Protection of Human Rights, 1950. 
27. 

Inhuman acts. International Law Commission, Draft Code of Offenses against Peace 
and Security of Mankind. 130. 

Institute of International Law. Resolutions adopted at Bath, 1950: Asylum in Public 
International Law, 15; Conditions for Granting of International Status to Associa- 
tions Established by Private Initiative, 20, draft convention, 21; Extraterritorial 
Seope of Foreign Penal Judgments, 18. 

International associations, private. International status. Institute of International 
Law, draft convention, 21. 

International Claims Commission. U. 8. Internatioual Claims Settlement Act, 1949. 58. 

International Claims Settlement Act, 1949, U. S. 58. 

International Commission for the Northwest Atlantic Fisheries. Convention, 1949. 41. 

International Commission for Scientific Investigation 6f Tuna. Mexico-U. S. Convention 
for Establishment of, 1949, 51, exchange of notes, 55. 

International Council for the Exploration of the Sea, relations with. Northwest Atlantic 
Fisheries Convention, 1949. 45. 

International Court of Justice. Advisory opinion on reservations to Genocide Conven- 
tion, International Law Commission Report, 107, 112, U. N. Assembly resolution, 
14; jurisdiction of disputes concerning interpretation of Genocide Convention, 8, of 
disputes concerning interpretation of asylum rules, Institute of International Law, 
Resolution, 18. 

International Development, U. S. Act for, 1950. 65. 
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International Law Commission. Draft articles on continental shelf, 139; draft articles 
on resources of the sea, 144; Draft Code of Offenses against Peace and Security of 
Mankind, 123, 126; Report of Third Session, 1951, 103; reservations to multilateral 
conventions, Report, 106, U. N. General Assembly Resolution, 14, 106; Statute, Re- 
port, 132. 

International law crimes. European Convention for Protection of Human Rights, 1950, 
27; Genocide Convention, 1948, 7; International Law Commission, Draft Code of 
Offenses against Peace and Security of Mankind, 126. 

International law principles, application of. U.S. International Claims Settlement Act, 
1949. 59. 

International organizations, asylum on premises. Institute of International Law Resolu- 
tion, 1950. 18. 

International penal tribunal. Genocide Convention, 1948. 8. 

Investment capital to underdeveloped countries. U. S. Act for International Develop- 
ment, 1950. 65. 

Iran-U. 8. Mutual Defense Assistance Agreement, 1950. 76. 

Italy-U.S. Conciliation Commission, Treaty of Peace, 1947. Rules of Procedure. 84. 


Joint commissions for economic development. U.S. Act for International Development, 
1950. 69. 

Joint Land Commission, Panama-U. 8. Recommendation regarding Malambo fire 
claims. Panama-U. 8. Claims Convention, 1950. 93. 

Jurisdiction. U. K.-U. S. agreement, 1950, modifying 1941 Leased Bases Agreement. 
97, 102. 

Justice, application of. U. S. International Claims Settlement Act, 1949. 59. 


Korea-U. S. Mutual Defense Assistance Agreement, 1950. 73. 


Labor, forced. European Convention for Protection of Human Rights, 1950. 25. 

Leased naval and air bases. Jurisdiction in. U. K.-U. 8S. agreement, 1950, modifying 
1941 Agreement. 97. 

Liberty, right to. European Convention for Protection of Human Rights, 1950. 25. 

Life, right to. European Convention for Protection of Human Rights, 1950. 24. 

Local remedies, exhaustion of. European Convention for Protection of Human Rights, 
1950. 31. 

Local usages concerning asylum. Institute of International Law Resolution, 1950. 17. 


Malambo fire claims. Panama-U. S.-Claims Convention, 1950. 93. 

Marriage, right of. European Convention for Protection of Human Rights, 1950. 28. 

Mexico-U. 8. Convention for Establishment of International Commission for Scientific 
Investigation of Tuna, 1949, 51; exchange of notes, 55. 

Military articles, security measures. U. 8.-Korea Mutual Assistance Agreement, 1950. 
74, 

Military assistance. Iran-U. S. Mutual Defense Assistance Agreement, 1950, 76, 78, 
79; Korea-U. 8. Mutual Defense Assistance Agreement, 1950, 73; Yugoslavia- 
U. S. Agreement, 1950, 81. 

Military information, security measures. U.S.-Korea Mutual Defense Assistance Agree- 
ment, 1950. 74. 

Multilateral conventions, reservations to. International Law Commission Report, 106; 
U. N. General Assembly Resolution, 13. 

Mutual defense assistance. Iran-U. 8. Agreement, 1950, 76; Korea-U. S. Agreement, 

1950, 73; Yugoslavia-U. 8. Agreement, 1950, 81. 
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National treatment. Institute of International Law, Draft Convention on International 
Status of Private Associations. 22. 

Nationality. International Law Commission Report, 1951. 138. 

Nationals, protection of. Institute of International Law, Resolution on Asylum. 17. 

Navigation. International Law Commission draft articles on continental shelf. 142. 

Non-discrimination. European Convention for Protection of Human Rights, 1950. 28. 

Non-governmental organizations. Petitions to European Commission on Human Rights. 
Convention, 1950. 30. 

Non-self-governing territories, development of. U.S. Act for International Development, 
1950. 68. 

Northwest Atlantic Fisheries. International Convention, 1949. 40. 


Offenses, jurisdiction of. U. K.-U. 8. agreement, 1950, modifying 1941 Leased Bases 
Agreement. 98, 102. 

Offenses against Peace and Security of Mankind, Draft Code. International Law Com- 
mission Report, 1951. 123, 126. 

Organization of American States. Policy on reservations to treaties, International Law 
Commission Report, 1951, 110; U. S. contributions for technical co-operation pro- 
grams, U. S. Act for International Development, 1950, 66. 


Panama-United States. Claims Convention, Jan. 26, 1950. 93. 

Patent claims, responsibility for. Iran-U. S. Mutual Defense Assistance Agreement 
1950, 78, 80; Korea-U. S. Mutual Defense Assistance Agreement, 1950, 75. 

Peace and Security of Mankind, Draft Code of Offenses against. International Law Com- 
mission Report, 1951. 123, 126. 

Peace, Uniting for. U. N. General Assembly Resolutions, Nov. 3, 1950. 1. 

Peace Observation Commission. Uniting for Peace Resolution, 1950. 2. 

Penalties. Genocide Convention, 1948, 8; Institute of International Law, Resolution on 
Extraterritorial Scope of Foreign Penal Judgments, 18; International Law Com- 
mission, Draft Code of Offenses against Peace and Security of Mankind, 132. 

Personal injuries in Panama City disturbances, 1915. Panama-U. S. Claims Convention, 
1950. 93. 

Petitions. Competence of European Commission of Human Rights to receive. Conven- 
tion, 1950. 30. 

Philippines, Republic of. Reservations to Genocide Convention, 1948. 12. 

Political activities of aliens, restrictions on. European Convention for Protection of 
Human Rights, 1950. 29. 

Private associations. Conditions for granting international status to. Institute of 
International Law, draft convention. 21. 

Punishment, inhuman. European Convention for Protection of Human Rights, 1950. 25. 


Raw materials, transfer of. Iran-U. 8. Mutual Defense Assistance Agreement, 1950, 
77, 79; Korea-U. 8. Mutual Defense Assistance Agreement, 1950, 74; Yugoslavia- 
U. 8S. Mutual Defense Assistance Agreement, 1950, 81, 83. 

Religion, freedom of. European Convention for Protection of Human Rights, 1950. 27. 

Reservations to multilateral conventions. International Law Commission Report, 1951, 
106; U. N. General Assembly Resolution, 1950, 13. 


Sabotage, jurisdiction with respect to. U. K.-U. 8S. agreement, 1950, modifying 1941 
Leased Bases Agreement. 100. 
Sea, resources of. International Law Commission draft articles. 144. 
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Security measures, classified material. Iran-U. 8. Mutual Defense Assistance Agreement, 
1950, 77, 79; Korea-U. 8. Mutual Defense Assistance Agreement, 1950, 74. 

Slavery. European Convention for Protection of Human Rights, 1950. 25. 

Speech, freedom of. European Convention for Protection of Human Rights, 1950. 27. 

Statelessness. International Law Commission Report, 1951. 138. 

Submarine cables. International Law Commission draft articles on continental shelf. 
142. 

Subpoena, issuance of. U.S. International Claims Settlement Act, 1949. 60. 

Superior orders. International Law Commission, Draft Code of Offenses against Peace 
and Security of Mankind. 132. 


Taxes, exemption from. Iran-U. 8. Mutual Defense Assistance Agreement, 1950, 77, 80; 
Korea-U. 8. Mutual Defense Assistance Agreement, 1950, 75. 

Technical assistance to underdeveloped countries. U.S. Act for International Develop- 
ment, 1950. 65. 

Technical co-operation programs. U.S. Act for International Development, 1950. 66. 

Territorial waters. International Convention for Northwest Atlantic Fisheries, 1949, 
40; International Law Commission Report, 1951, 138. 

Terrorist activities. International Law Commission, Draft Code of Offenses against 
Peace and Security of Mankind. 128. 

Thought, freedom of. European Convention for Protection of Human Rights, 1950. 27. 

Treason, jurisdiction in respect to. U. K.-U. 8. agreement, 1950, modifying 1941 Leased 
Bases Agreement. 100. 

Treaties, law of. International Law Commission Report, 1951. 136. 
Reservations. See Multilateral conventions and Reservations. 

Trial, right to. European Convention for Protection of Human Rights, 1950. 26. 

Tuna. Mexico-U. S. Convention for Establishment of International Commission for 
Scientific Investigation of, 1949, 51; exchange of notes, 55. 


Underdeveloped areas, economic assistance to. U.S. Act for International Development, 
1950. 65. 

United Kingdom-United States. Agreement, 1950, modifying Agreement of March 27, 
1941, on Leased Naval and Air Bases. 97. 

United Nations. U.S. contributions for technical co-operation programs. U.S. Act for 
International Development, 1950. 66. 

United Nations Food and Agricultural Organization, relations with. Northwest At- 
lantic Fisheries Convention, 1949. 465. 

United Nations General Assembly. Convention on the Prevention and Punishment of the 
Crime of Genocide, Dec. 9, 1948, 7; emergency special sessions, Uniting for Peace 
Resolutions, Nov. 3, 1950, 2, 4; Reservations to Multilateral Conventions, Resolution, 
Nov. 16, 1950, 13; Rules of Procedure, amendment of, Uniting for Peace Resolutions, 
Nov. 3, 1950, 4; Uniting for Peace Resolutions, Nov. 3, 1950, 1. 

United Nations Secretary General. Memorandum on Reservations to Multilateral Con- 
ventions. International Law Commission Report, 1951. 109. 

United Nations Security Council. Consultation of permanent members to preserve peace, 
Uniting for Peace Resolutions, 6; provision of armed forces for maintenance of peace, 
Uniting for Peace Resolutions, 1, 5. 

United States. Act for International Development, 1950, 65; International Claims Settle- 
ment Act, 1949, 58; Mutual Defense Assistance Act, 1949: Iran-U. 8S. Agreement, 
1950, 76, 77, 79; Korea-U. S. Agreement, 1950, 73, 74; Yugoslavia-U. 8. Agreement, 
1950, 81, 83. 

U. S. President. Administration of technical co-operation programs. U. 8. Act for 

International Development, 1950. 66, 67. 
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U. S. Secretary of State. Administration of technical co-operation programs through. 
U. S. Act for International Development, 1950. 70. 

United States-Yugoslav Claims Agreement, 1948. U. 8. International Claims Settlement 
Act, 1949. 59, 62, 64, 65. 

Uniting for Peace. U.N. General Assembly Resolutions, Nov. 3, 1950. 1. 


War. Laws of, violations, International Law Commission, Draft Code of Offenses 
against Peace and Security of Mankind, 130; protection of human rights during, 
European Convention for Protection of Human Rights, 1950, 28; state of, U. K.- 
U. S. agreement, 1950, modifying 1941 Leased Bases Agreement, 98. 

War-potential material, export of. Korea-U. 8. Mutual Defense Assistance Agreement, 
1950. 75. 

Witnesses, examination of. European Convention for Protection of Human Rights, 1950, 
27; U.S. International Claims Settlement Act, 1949, 60. 


Yugoslav armed forces. Food requirements. U.8.-Yugoslav Mutual Defense Assistance 
Agreement, 1950. 81, 82. 

Yugoslav Claims Fund. U.S. International Claims Settlement Act, 1949. 64. 

Yugoslavia-U. S. Mutual Defense Assistance Agreement, 1950. 81. 
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